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BORG USTLENIM ANLASMALARINA GETIRILEN
YENILIKLER

20 Mart 2021 tarih ve 31429 sayll Resmi Gazete'de
yayimlanan 7297 sayih Bazi Kanunlarda Degisiklik
Yapilmasina Dair Kanun (“7297 Sayih Kanun”) ile 3996 sayih
Bazi Yatinm ve Hizmetlerin Yap-iglet-Devret Modeli
Cercevesinde Yaptiriimasi Hakkinda Kanun’a (“3996 Sayili
Kanun”), gerceklestirilecek yap - islet - devret projeleri
kapsaminda akdedilecek bor¢ ustlenim anlagmalarina iligkin
yeni bir gecgici madde eklenmistir.

3996 Sayili Kanun'a eklenen Gegici Madde 4 ile
yap-iglet-devret projeleri kapsaminda Ulastirma ve Altyapi
Bakanhgrna (“Bakanlik”) bagl 6zel bitgeli kamu idareleri
(6rnegin, Karayollari Genel Mudirligi ve Devlet Hava
Meydanlari  igletmesi  Genel Muidirliigi) tarafindan
imzalanacak bor¢ Ustlenim anlagmalarina, ilgili idarenin borg
Ustlenim anlagsmasindan kaynaklanan yiukimliliklerinin yerine
getirilmesini saglayacak sekilde, Bakanlik’'in da, bizzat taraf
olabilmesine imkan taninmistir. Bununla birlikte, Bakanhk’in
taraf olabilecedi bor¢ ustlenimi anlagsmalari uygulanacak
projeleri icin aranan sartlar su sekildedir:

(i) 15 Mart 2020 tarihinden sonra ihalesi yapiimis,

(ii) Gegici Madde 4’Un yurirlige girdigi 20 Mart 2021 tarihinde
henliz uygulama s6zlesmesi imzalanmamis, ve

(i) Yurt disindan saglanacak kredilerle finanse edilmesi
planlanan projeler olmasi gerekmektedir.

S6z konusu borg Ustlenim anlasmalari, 4749 Kamu
Finansmani ve Bor¢ Yonetiminin Diizenlenmesi Hakkinda
Kanun Madde 4 ve 8/A tahtinda diizenlenen, borg tstlenimi igin
bir ust limit éngdren, bor¢ Ustlenimi s6zlesmesi kapsami
acisindan Hazine Mustesarligr’'nin géruginun alinmasi sartini
dizenleyen ve ayrica yukumlulik altina giren kurum ve
kuruluglara ihale mevzuatina uyum gosterme yUkimlulugu
getiren hikimlere tabi olmayacaktir.

Getirilen yeni duzenlemenin madde gerekgesinde Covid-19
salgini  sebebiyle, yap-iglet-devret projelerine finansman
saglayacak yabanci banka ve finansal kuruluslarin, 6zel butceli
idarelerin gelirlerinin giderlerini karsilayamayacagina dair
endise tasidigi ve yap-islet-devret projeleri kapsaminda yetkili
idare tarafindan gdrevlendirilecek gorevli sirketlerin finansman
temininde sikintilar ile kargilagilabilecegi belirtilmistir. Bu
kapsamda, Bakanlik’in borg Ustlenimine taraf olabilmesine
olanak saglayan yeni dizenleme ile Hazine ve Maliye
Bakanhgrnin  borg  Ustleniminden faydalanma  imkani
bulunmayan, Bakanlik’a bagl 6zel butceli idareler arasinda yer
alan yap-iglet-devret projelerinden sorumlu idarelerin (6rnegin,
Karayollari Genel Mudurligi ve Devlet Hava Meydanlari
isletmesi Genel Mudirligi) yirGttigu projelerin  finanse
edilebilirliginin kolaylastiriimasi amaglanmaktadir.

NOVELTIES INTRODUCED TO THE DEBT ASSUMPTION
AGREEMENTS

The Law Amending Certain Laws numbered 7297 (“Law
Numbered 7297”), published in the Official Gazette numbered
31429 and dated 20 March 2021, added a new provisional
article to the Law on Making Certain Investments and Services
within the Framework of the Build-Operate-Transfer Model
numbered 3996 (“Law Numbered 3996”) regarding debt
assumption agreements to be concluded within the scope of
build-operate-transfer projects.

With Provisional Article 4 of Law No. 3996, the Ministry of
Transportation and Infrastructure (“Ministry”) has been
granted the opportunity to become a party to debt assumption
agreements that will be executed by a public administration
with a special budget affiliated with the Ministry (e.g., the
General Directorate of Highways and General Directorate of
State Airports Authority) in a manner that ensures fulfillment of
the relevant administration’s obligations arising from the debt
assumption agreement for build-operate-transfer projects.
Having said that the requirements sought for the projects for
which the Ministry can become a party to the debt assumption
agreements are as follows:

(i) The tender should have been held after 15 March 2020,

(i) The implementation agreement has not been signed as of
20 March 2021, when Provisional Article 4 entered into force, and
(iii) The contemplated financing should include loans extended
from abroad.

Above stated debt assumption agreements will also be exempt
from the provisions of Article 4 and Article 8/A of the Law on the
Regulation of Public Finance and Debt Management No. 4749
which stipulate an upper limit for debt assumption, regulate the
requirement to obtain the opinion of the Undersecretariat of
Treasury regarding the scope of the debt assumption
agreement, and impose an obligation to comply with the tender
legislation.

In the preamble of the new regulation, it is stated that due to the
Covid-19 pandemic, foreign banks and financial institutions that
will finance build-operate-transfer projects have concerns that
the revenues of administrations with special budgets will not be
able to cover their expenses, so the appointed companies to be
assigned by the competent authority may encounter problems
with obtaining financing. In this context, with the new regulation
allowing the Ministry to become a party to debt assumption
agreements, it has been anticipated that the project financing
will be facilitated by the administrations in charge of
build-operate-transfer projects (e.g., the General Directorate of
Highways and General Directorate of State Airports Authority),
which are among the administrations with special budgets
affiliated to the Ministry and who do not have the opportunity to
benefit from debt assumption of the Ministry of Treasury and
Finance.
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