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YABANCI DILDE YAPILAN TAHKIM ANLASMALARI HANGI
HALLERDE GECERLI?

22 Nisan 1926 tarihli ve 353 sayilli Resmi Gazete'de
yayimlanarak yiriirliige giren 805 sayili iktisadi Milesseselerde
Mecburi Tirkge Kullaniimasi Hakkinda Kanun (“805 sayili
Kanun” veya “Kanun”), her ne kadar yururluk tarihi eski de
olsa son dénemde oldukca sik gindeme gelmis ve 6zellikle
tahkim anlasmasinin dili ve gegerliligi konusunda o6nemli
tartismalara sebep olmustur.

805 sayill Kanun'un 1. maddesi uyarinca, Turkiye Cumbhuriyeti
tabiiyetindeki sirket ve muesseseler Ulke icindeki her turli
sOzlesmeleri Turkge olarak diizenlenmek zorundadir. Kanun’un
2. maddesinde ise, yabanci sirketlerin Tirk kamu kurumlari ile
yapacag! butin sozlesmelerin Tirkge yapilmasinin zorunlu
oldugu Ongoérilmastir. Bu  zorunluluklara uyulmaksizin
dizenlenen sozlesmeler ise, Kanun’un 4. maddesi uyarinca
gecersiz addedilmektedir. Dolayisiyla, bu husus tahkim
sozlesmelerinin gegerliligini saglamak yéninden 6nem tegskil
etmektedir.

Konuya iliskin olarak Yargitay 15. Hukuk Dairesi'nin, E.
2020/1714, K. 2020/2652 sayih ve 2 Ekim 2020 tarihli
kararinda, tahkim yargilamasina konu uyusmazlikta 4686 sayili
Milletlerarasi Tahkim Kanunu'nun (“MTK”) 2. maddesi
geregince yabancilik unsurunun bulunmasi halinde iki Turk
taraf arasinda yabanci dilde akdedilen tahkim anlagsmasinin
805 sayili Kanun’a aykiri olmadiginin alti gizilmigtir.

Yine Yargitay 15. Hukuk Dairesi, yukarida anilan karardan
evvel ayni konuda tesis etmis oldugu E. 2019/2474, K.
2019/3640 sayili ve 26 Eylil 2019 tarihli bozma kararinda da,
iptal sebeplerinden resen nazara alinan kamu dizenine
aykirihgr dar yorumlayarak, iki Tirk sirket arasinda yabanci
dilde akdedilen ve tahkim sartini da igeren sdzlesmenin yeminli
terciman araciligiyla tercimesinin yaptiriimamis olmasini
kamu duizenine aykirihk olarak kabul etmemis, Bolge Adliye
Mahkemesi’'nin aksi ydondeki kararini bozmustur.

Yukarida yer verilen iki karar cergevesinde Yargitay'in 805
sayili Kanun’un uygulamasini yumusatmak suretiyle tahkim
dostu kararlar tesis ettigini g6zlemlemekteydik.

Ancak konuya iliskin en guincel kararlardan olan, Yargitay 15.
Hukuk Dairesi’'nin, E. 2019/3156 K. 2020/2913 sayih ve 5
Kasim 2020 tarihli kararinda, taraf sirketlerin Turk tabiiyetinde
olmalari ile asil s6zlesme ve tahkim sartinin Tirkiye dahilindeki
bir isle ilgili ve Tlrkiye dahilinde imzalanmis olmasi sebebiyle,
tahkim sartinin 805 sayili Kanun’un 1. maddesine gére Turkce
yazilmasi zorunlu iken bu maddeye aykiri olarak ingilizce
dizenlenip yazilmig olmasi bozma sebebi olarak ele alinmistir.
Yargitay, isin esasina girilmeden tahkim ilk itirazinin ilk derece
mahkemesi tarafindan kabul edilip davanin usulden
reddedilmesini dogru bulmamis ve karari bozmustur. Boylelikle
Kanun cgergevesindeki tartismalar da tekrardan baglamigtir.

Nitekim daha evvel de ayni sekilde Yargitay 11. Hukuk
Dairesi’'nin E. 2017/5003, K. 2019/842 sayil ve 5 Subat 2019
tarihli kararinda, dosyaya ibraz edilen s6zlesme ve ticaret sicili
kayitlarina goére dava konusu acentelik s6zlesmesinin taraflari
Turkiye  Cumhuriyeti  tabiiyetinde oldugundan, taraflar
arasindaki tahkim sartini igceren acentelik s6zlesmesinin
yabanci dilde duzenlenmis olmasi 805 sayili Kanun’a aykiri

WHEN ARE ARBITRATION AGREEMENTS MADE IN A
FOREIGN LANGUAGE VALID?

Law No. 805 on the Compulsory Use of Turkish in Economic
Enterprises (“Law No. 805” or “Law”), which entered into
force through its publication in the Official Gazette No. 353 and
dated 22 April 1926, has recently become a topic of frequent
discussion despite its effective date being quite old. Recently,
the Law has led to significant debates, particularly with respect
to the validity of arbitration agreements.

In accordance with Article 1 of Law No. 805, all Turkish
companies and enterprises are obliged to conclude
agreements in the Turkish language if they are made in Turkey.
Article 2 of the Law stipulates that all contracts made by foreign
companies with Turkish public institutions must also be made in
Turkish and contracts not in compliance with these obligations
are deemed invalid pursuant to Article 4. Therefore, this issue
is important to ensure the validity of arbitration agreements.

In the decision numbered E. 2020/1714, K. 2020/2652 and
dated 2 October 2020 of the 15th Civil Chamber of the Court of
Appeals, it was underlined that if a foreign element exists in a
dispute that is subject to arbitration proceedings pursuant to
Article 2 of the International Arbitration Law No. 4686 (“IAL”),
then the arbitration agreement concluded between two Turkish
parties in a foreign language is not contrary to Law No. 805.

Furthermore, in the decision numbered E. 2019/2474, K.
2019/3640 and dated 26 September 2019, which was rendered
with regard to the same issue but prior to the abovementioned
decision, the 15th Civil Chamber of the Court of Appeals
narrowly interpreted the violation of public order, the cause for
annulment which is ex officio taken into consideration, by
stating that a contract with an arbitration clause concluded
between two Turkish companies in a foreign language that was
not translated by a sworn translator is not in fact a violation of
public order, and the decision of the second court of appeals
was reversed.

Within the framework of these two decisions, we observed that
the Court of Appeals has established arbitration-friendly
decisions by softening the application of Law No. 805.

However, in the decision numbered E. 2019/3156 K. 2020/2913
and dated 5 November 2020 of the 15th Civil Chamber of the
Court of Appeals, which is one of the most recent decisions
rendered on this issue, the Court found that since the parties to
the dispute were Turkish companies and the underlying
contract and arbitration clause were signed in Turkey within the
scope of work to be conducted in Turkey, the arbitration clause
should have been written in Turkish in accordance with Article 1
of Law No. 805, and the fact that the arbitration clause was
written in English is contrary to the said article, which
constitutes grounds for reversal of the decision. The Court of
Appeals did not find it correct that the preliminary objection for
arbitration was accepted by the court of first instance without
considering the merits as the case was rejected on procedural
grounds, so the Court of Appeals reversed the decision. Thus,
discussions within the framework of the Law sparked again.

In the decision numbered E. 2017/5003 K. 2019/842 and dated
5 February 5 2019 of the 11th Civil Chamber of the Court of
Appeals, the court found that because the agency agreement



bulunmus ve bu nedenle tahkim sartinin gegersizligine
hikmedilmisgtir.

Ote yandan, 805 Sayili Kanun’un 1. maddesi, yalnizca Tirk
sirket ve muesseselerin kendi aralarinda ulke iginde yapmis
olduklari s6zlesmeleri kapsamaktadir. Bu dogrultuda Yargitay
11. Hukuk Dairesi de, E. 2020/883, K. 2020/5293 sayili ve 23
Kasim 2020 tarihli kararinda, tahkim sartini igeren s6zlesmenin
bir tarafinin yabanci sirket olmasi nedeniyle 805 sayili
Kanun'un 1. maddesinin uygulama alani bulmadigini
belirtmistir.

Bir uyusmazlik dogmasi halinde, 805 sayili Kanun’a aykirihgi
nedeniyle tahkim anlasmasinin, yillar sonra gegersizliginin ileri
surilmesine uygulamada siklikla rastlaniimaktadir. Yargitay’in
itirazin tahkim ilk itirazi veya iptal sebebi olarak ileri strilmesi
hallerinde, somut olayda vyabancilik unsuru bulunup
bulunmamasini dikkate alarak bir yaklasim sergiledigini
g6zlemlemekteyiz. Bu baglamda, uyusmazligin devlet yargisi
onune getiriimesi halinde davalinin ileri strdigu tahkim ilk
itirazinin reddi; tahkime basvurulmasi ve hakem heyetinin
yetkisine itiraz edilmesi halinde, hakem heyetinin yetkisizlik
karari vermesi; tahkim yargilamasi sirasinda ileri surtimese
dahi hakem kararinin alindigi yerde iptali veya bagka bir tilkede
tanima ve tenfizinin reddi gibi olumsuz sonuglarin ortaya
cikmasi mimkin goérilmektedir. Boyle talihsiz bir sonug ile
karsilasmamak adina tahkim anlasmasi yapilirken 805 sayili
Kanun dikkate alinmaldir. Oyle ki, Kanun ve Yargitay’in son
dénemde aldi§i kararlar uyarinca, iki Turk sirket arasinda
Turkiye dahilindeki islerde s6zlesme konusu is veya islem MTK
m. 2 uyarinca yabancilik unsuru icermedigi takdirde, tahkim
anlagsmasinin Turkge dilinde yapilmasi zorunludur. Buna
karsilik, taraflardan birinin yabanci olmasi ve dider tarafin ise
Turk bir kamu kurumu olmamasi durumunda ise, tahkim
anlagsmasinin yabanci dilde yapiimasi mimkiin gorilmektedir.
Ancak, konuya temkinli yaklasilmak suretiyle hak kaybi
yasamamak adina tahkim sozlesmesinin  Tirkge
akdedilmesinin, sézlesmenin gecerliligi konusunda herhangi bir
tereddut olusmamasi agisindan daha guvenli bir yéntem
oldugu disuncesindeyiz.

Ote yandan bir tahkim merkezi olma hedefi bulunan iilkemizin
onune engel teskil eden ve miadini doldurmus olan 805 sayih
Kanun’un da kanun koyucu tarafindan gunimuzin sartlari ve
ticari uygulamalar cergevesinde tekrardan ele alinmasinin
faydal olacagdi kanaatindeyiz.
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including the arbitration clause was written in a foreign
language, it was contrary to Law No. 805 and the arbitration
clause was therefore rendered invalid since the parties to the
agency agreement subject of the dispute were Turkish
companies according to the contract and trade registry records
submitted to the file.

However, Article 1 of Law No. 805 only covers agreements
made between Turkish companies and enterprises within the
country. In this regard, the 11th Civil Chamber of the Court of
Appeals stated in its decision numbered E. 2020/883, K.
2020/5293 and dated 23 November 2020 that Article 1 of Law
No. 805 actually did not apply, since one party to the contract
with the arbitration clause was a foreign company.

In practice, claims that an arbitration agreement has become
invalid after a certain number of years due to a violation of Law
No. 805 are frequently encountered. We have observed that
when evaluating such claims, the Court of Appeals generally
considers whether there is a foreign element present when the
objection is put forward as a preliminary objection to the
arbitration or as a cause for annulment. In this context, there
are a number of risks, such as the rejection of a preliminary
objection for arbitration put forward by the defendant in the
event that the dispute is brought before state courts; a decision
for non-jurisdiction being rendered by an arbitral tribunal if an
application is made for arbitration and an objection to the
jurisdiction of the arbitral tribunal; the annulment of an arbitral
award in the place where the award was rendered; or refusal of
an award’s recognition and enforcement in another country
even if it is not reserved during the arbitration proceedings. In
order to avoid these potential risks, Law No. 805 should be
taken into account when concluding an arbitration agreement.
In light of the Law and recent decisions rendered by the Court
of Appeals, an arbitration agreement made between two
Turkish companies in Turkey within the scope of work to be
conducted within Turkey must be concluded in the Turkish
language unless the relevant work or transaction governed by
the contract includes a foreign element pursuant to Article 2 of
the IAL. However, if one of the parties is foreign and the other
party is not a Turkish public institution, it seems possible to
conclude the arbitration agreement in a foreign language since
Law No. 805 does not apply. In any case, concluding arbitration
agreements in Turkish in order to avoid the possible forfeiture
of rights by approaching the issue with caution is a safer
method to protect the validity of the agreement.

Furthermore, it would be beneficial for the legislator to
reconsider Law No. 805 within the framework of the present
conditions and commercial practices, as this law is an obstacle
for our country whose goal is to become an arbitration center
and since the law has seemingly passed its sell-by date.
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