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ANAYASA MAHKEMESI BOGAZIGI SAHIL SERIDI VE ON
GORUNUM BOLGESINDEKI BAZI ALANLARI IMAR
BARISINA DAHIL EDEN DUZENLEMEYi IPTAL ETTi

18.05.2018 tarih ve 30425 sayili Resmi Gazete'de yayimlanan
7143 sayi Vergi ve Diger Bazi Alacaklarin Yeniden
Yapilandiriimasi ile Bazi Kanunlarda Degisiklik Yapilmasina
iliskin Kanun ile 3194 sayili imar Kanunu'na gegici madde 16
eklenmis ve sektérde siklikla “imar barigl” olarak adlandirilan
bu uygulama ile 31.12.2017 tarihinden 6nde insa edilmis
ruhsatsiz ya da ruhsat ile eklerine aykiri yapilarin ya da
yapilarin ilgili kisimlarinin sahiplerine Yapi Kayit Belgesi alma
hakki getirilmigtir.

Dizenleme ilk yururlige girdiginde 2960 sayili Bogazici sahil
seridi ve 6ngorinim bdlgesinin tamami, kapsam digi birakiimis
iken, 28 Aralik 2018 tarihinde yapilan bir degisiklik ile birlikte
2960 sayili Bogazici Kanunu'nda tanimlanan Bogazigi sahil
seridi ve 0ngérinim bolgesi icerisinde sinirlari yeniden
belirlenen alanlarda bulunan tasinmazlar da imar bariginin
kapsamina dahil edilmistir. Bu minvalde, bina sahipleri, en ge¢
31 Ekim 2018 tarihine kadar basvuru yaparak, Bogazici sahil
seridi ve 6ngdriinim bolgesinin ilgili bolgesinde bulunan yerler
icin Yapi Kayit Belgesi alma hakkina sahip oldu.

Durum bdyle olmakla birlikte, 15 Aralik 2020 tarih ve 31335
sayili Resmi Gazete’de yayimlanan Anayasa Mahkemesi'nin E.
2019/21, K. 2020/51 sayi ve 24 Eylil 2020 tarihli karari ile
Bogazici sahil seridi ve 6n goriinim bolgesindeki bazi alanlari
imar barisina dahil eden ilgili diizenleme iptal edilmistir.

Anayasa Mahkemesi s6z konusu kararinda Anayasa’nin
63’Uncli maddesinde dizenlenen tarih, kultir ve tabiat
varliklarini ve degerlerini koruma yukimligiune de vurgu
yapilmis ve Bogazici sahil seridi ve 6ngérinim bolgesinde yer
alan belirli bolgelerin imar barisina dahil edilmesinin gevre ve
kiltir varliklarina verecegi zarara dikkat gekilmistir.

Anayasa’nin  153’Uncl maddesi  uyarinca, Anayasa
Mahkemesi'nin iptal kararlari gecmise etkili degildir. Bu
kapsamda, Bogazi¢i sahil seridi ve 6ngoriinim bdlgesini imar
barigina dahil eden dizenlemeye iliskin iptal kararinin, bu
alanlardaki tasinmazlar igin daha 6nce alinmis olan Yapi Kayit
Belgelerine etkisi belirsizligini korumaktadir.

Anayasa Mahkemesi'nin iptal etti§i dizenlemeye benzer
nitelikteki bir diizenleme, 3194 sayili imar Kanunu’nun 9 Mayis
1985'te Resmi Gazete’de yayimlanan ilk halinin gegici 7’nci
maddesinde yer almaktaydi. Bodazigi’'nde yer alan imara aykiri
yapilari 2981 sayili imar Affi Kanunu kapsamina dahil eden bu
dizenleme, Anayasa Mahkemesi’'nin 11 Aralik 1986 tarih ve E.
1985/11, K. 1986/29 sayili karar ile iptal edilmisti. Anayasa
Mahkemesi'nin iptal kararinin, Bogazigi'nde yer alan ve imar
Affi Kanunu'ndan faydalanan yapilara etkisi ise Danistay 1.
Dairesi'nin 19 Aralik 1988 tarih ve E. 1988/336, K. 1988/355
sayili kararina konu olmustur. Danistay 1. Dairesi bu kararinda
Bogaziginde yer alan ve imar barigindan faydalanan
tamamlanmig binalara taninan haklarin geri alinmasi mimkin

THE CONSTITUTIONAL COURT OF TURKEY HAS
ANNULLED THE REGULATION THAT INCLUDED REAL
ESTATE LOCATED ON THE BOSPHORUS COAST LINE
AND PARTS OF THE PREVIEW AREA AS PART OF THE

“ZONING PEACE” LAW

The Law Regarding the Restructuring of Tax and Some Other
Receivables and Amending Some Other Codes No. 7143,
published in the Official Gazette dated 18 May 2018 and
numbered 30425, introduced provisional Article 16 to the
Zoning Law No. 3194 and, with the “zoning peace” law, owners
of buildings that were constructed prior to 31 December 2017
without a permit or at variance with relevant permits and plans
were entitled to receive a Building Registration Certificate.

While the entire Bosphorus coastline and preview areas were
not included in the initial form of the regulation, an amendment
that came into force on 28 December 2018 included real estate
located on the Bosphorus coast line and preview areas whose
borders were re-defined by the Bosphorus Code No. 2960
within the zoning peace rule. Within this context, owners of
buildings located on the Bosphorus coast line and preview
areas were granted the right to obtain Building Registration
Certificates by applying for such certificates before 31 October
2018.

However, with the decision rendered by the Constitutional
Court of Turkey dated 24 September 2020 and numbered M.
2019/21, D. 2020/51, which was published in the Official
Gazette dated 15 December 2020 and numbered 31335, the
relevant regulation that included the Bosphorus coast line and
some parts of the preview area in the zoning peace has been
annulled.

In its abovementioned decision, the Constitutional Court
emphasized the obligation to protect historical, cultural, and
natural assets and values as per Article 63 of the Constitution
and drew attention to the damage that has been made to
environmental and cultural assets due to the inclusion of real
estate located on the Bosphorus coastline and certain regions
in the preview areas in the zoning peace law.

As per Article 153 of the Constitution, annulment decisions of
the Constitutional Court are not retroactively effective. Within
this scope, the effect the annulment of the regulation that
included the Bosphorus coastline and preview areas within the
zoning peace law with respect to Building Registration
Certificates that were issued beforehand remains unclear.

A regulation similar to the one that has been annulled by the
Constitutional Court was provided under provisional Article 7 of
the Zoning Law No. 3194 in its first version as published in the
Official Gazette dated 9 May 1985. This regulation, which
included the buildings in the Bosphorus and at varience with
the zoning plans in the Zoning Peace Law No. 2981, was
annulled by the decision of the Constitutional Court dated 11
December 1986 and numbered M. 1985/11, D. 1986/29. The
implication of the annulment decision of the Constitutional
Court on the buildings in the Bosphorus enjoying the Zoning
Peace Law were evaluated in the decision of the 1st Chamber



olmadigindan bu haklarin kazanilmig hak olarak korunmasi
gerektigi sonucuna varmistir. Danistay’in bu yaklasiminin
Anayasa Mahkemesi’'nin vermis oldugu son karar sonrasinda
da benimsenmesi durumunda, Yapi Kayit Belgelerinin
kazanilmis hak kapsaminda korunabilecegi sOylenebilir.

Yaruarlikte kalmaya devam eden diizenlemeler dogrultusunda

imar barigi dizenlemeleri ile ilgili detayh bilgi icin konuya iligkin
hukuk biltenimizi buraya tiklayarak inceleyebilirsiniz.
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of Council of State dated 19 December 1988 and numbered M.
1988/336, D. 1988/355. 1st Chamber of Council of State held in
its decision that as it is not possible to retract the rights granted
to the completed buildings in the Bosphorus within the context
of zoning peace law, such rights shall be protected as “vested
rights”. If the approach of the Council of State in its mentioned
decision is to be implemented following the recent decision of
the Constitutional Court, Building Registration Certificates may
be protected as vested rights.

For further information on zoning peace in light of the surviving
regulations, you may review our previous client alert here.
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