Hergtiner'Bilgen Ozeke

COVID-19 Tehdidi Karsisinda Y6netim Kurullarina ve
Yonetim Kurulu Uyelerine Diigen Gorevler

Batun diunyayi etkisi altina alan COVID-19, Ullkemizde de
glindemin ilk siralarinda kendisine yer bulmaya devam ediyor.
Bu 6limciul salgin hastaligin yalnizca bireyler acgisindan degil,
ayni zamanda sirketler agisindan da c¢ok 6nemli sonuglar
dogurdugunu ve dogurmaya devam edecegini soylemek
mumkin.  Her ne kadar turizm, toplu tasima, havayolu
tasimaciligi gibi sektorler salgindan ¢ok daha fazla etkilenmis
olsa da, is dunyasinin tamaminda bir belirsizligin hakim
oldugunu gériiyoruz. Diinya Saghk Orgiiti'niin pandemi yani
yaygin bir salgin olarak ilan ettigi COVID-19'un yol agtigi bu
kurullarinin 6nemi bir kez daha anlasilmis oluyor. Gerek
COVID-19'un dogrudan etkileri, gerek COVID-19 dolayisi ile
alinacak tedbirler sebebiyle is surekliliginin  olumsuz
etkilenmemesi kritik 6neme sahip. Bu baglamda, COVID-
19'un sirketler ve toplum UGzerindeki etkilerinin en aza
indirilebilmesi igin, sirket yonetiminde 6énem arz eden temel
hususlari dikkatlere getirmek istedik.

1. Yetkili Otoritelerin COVID-19 ile ligili Agiklamalari
Yakindan Takip Edilmelidir

Henuz semptomlarini géstermeden baskalarina bulasabilme
ozelligine sahip olan bu salgin hastalik, yayilma hizi itibariyle
diger hastaliklardan ayrilmaktadir. Bunun sonucunda da hem
ulusal hem de uluslararasi boyutta viriise karsi alinan/alinmasi
gereken  Onlemler ve uygulamalar surekli olarak
yenilenmektedir. Sirket yonetim kurullarinin hastalik ile ilgili
son gelismelerden en kisa siirede haberdar olabilmesi ve bu
gelismelere uygun olarak kendi is kollari, organizasyonlari ve
altyapilarini dikkate alarak risk degerlendirmesi yapmasi ve en
kisa surede aksiyon alabilmesi igin, yetkili otoritelerin
aciklamalarinin yakindan takip edilmesi blyiuk onem arz
etmektedir.

2. Isyerinde Gerekli Onlemler Alinmalidir

Solunum salgisi yoluyla bulasan COVID-19, sirketlerin is
yerleriyle ilgili birtakim 06nemli degisiklikler yapmasini da
gerekli kilmaktadir. Bu suregte igyerleri ile ilgili dncelikli olarak
atilmasi gereken adimlar sunlardir:

e Calisanlardan  sorumlu  yoneticilerin COVID-19
semptomlari hakkinda risk gruplarini belirleyebilecek
duzeyde bilgi sahibi oldugundan emin olunmalidir.

e Hastallk hakkinda calisanlara yeterli bilgilendirmeler
yapilmali, ¢alisanlarin ellerini dezenfekte edebilmeleri
icin kolay erisebilecekleri noktalarda dezenfektan
bulundurulmalidir.

o Gergeklestiriimesi planlanan is seyahatleri olabildigince
ertelenmeli, mimkiin oldugu takdirde video konferans
yontemi tercih edilmelidir.

The Duties of Boards of Directors and Board Members in
view of the COVID-19 Threat

COVID-19, which has taken hold of the entire world, continues
to be the leading topic on the country’s agenda. It is clear that
this deathly epidemic has and will likely continue to have
significant consequences not only on individuals but on
corporations as well. While sectors such as tourism and public
and air transportation are affected by the epidemic to the
greatest extent, we see that uncertainty reigns over the entire
business world. During this period of uncertainty caused by
COVID-19, which has been declared a pandemic by the World
Health Organization, we are once again reminded of the
importance of boards of directors who are capable of effective
risk management. It is crucial to protect business continuity
from being negatively affected by both the direct impacts of the
coronavirus and the measures adopted because of it. In this
context, we would like to bring to your attention certain matters
that aim to minimize the impacts COVID-19 may have on
companies and society in general.

1. COVID-19 Related Announcements from Authorities
Should Be Monitored Closely

This epidemic disease, which has the ability to infect others
even before its symptoms become noticeable, distinguishes
itself from other diseases by how quickly it spreads.
Consequently, the precautions and practices that are/need to
be taken and implemented are constantly updated on a
domestic and international level. Closely monitoring
authorities’ announcements on the disease is of the utmost
importance for boards of directors so that they can remain well
informed of the most up-to-date developments, perform risk
assessments based on their own line of business,
organization, and infrastructure in accordance with such
developments, and take the necessary actions as soon as
possible.

2. Necessary Precautions Should Be Taken at the
Workplace

COVID-19, which spreads through respiratory droplets, gives
rise to the need for certain changes to be made to workplaces.
The following are the primary steps that must be taken during
this period with respect to workplaces:

e Managers in charge of employees must be sufficiently
informed of the symptoms of COVID-19 in order to form
risk groups.

o Sufficient information should be provided to employees
regarding the disease and sanitizers should be placed in
locations that employees may easily access to enable
them to disinfect their hands.

e Business travel should be postponed to the extent
possible and videoconference should be preferred.



e Calisanlar arasinda hastaligin yayilimini 6nleyebilmek
adina, mimkiinse uzaktan c¢alisma (home-office)
dizenine gegilmeli ve is surekliliginin aksamamasina ve
bilgi guvenligi risklerine karsin sirketin evden calisma
icin gerekli altyapi sistemine sahip oldugundan emin
olunmalidir. Evden g¢alismanin uygulandidi sirketlerde,
¢alisanlar arasindaki iletisimin saghkli bir sekilde devam
edebilmesi adina c¢aligsanlarin bu amagla bildirecegi
itibat numaralarinin  yer aldigi bir veri tabani
olusturulmasi dusunulebilir.

¢ Evden caligsma uygulamasina gecilmediyse; ¢alisanlarin
isyerlerine ulasim yollar tespit edilmeli, galisanlarin
yogun saatlerde toplu tasima kullanmaksizin isyerlerine
ulasabilmeleri igin gerekli dnlemler alinmalidir.

e Salginin etkili olmaya devam ettigi siire boyunca, hem
birinci  bashkta  bahsedilen yetkili otoritelerin
aciklamalarini takip etmek hem de isyerinde alinacak
Onlemler hakkinda calismalar yapmak Uzere sirket
icerisinde gorev paylagimi yapilmalidir.

o Isyerine girislerde ates 6lglimii vb. tedbirler alinmasi
gindeme gelirse, iglenecek saglik verileri sebebiyle
kisisel ~verilerin  korunmasi mevzuati agisindan
dogabilecek riskler hakkinda bilgi edinilmeli ve gerekli
tedbirler alinmalidir.

3. Yénetim Kurullari Uzaktan Toplanti ile Karar Almalidir

is surekliliginin devam ettirilebilmesi icin yénetim kurullarinin
bu surecgte dizenli olarak toplanarak gerekli kararlari
alabilmeleri buyuk 6nem arz etmektedir.

COVID-19'un etkisini devam ettirdigi sure boyunca, ydnetim
kurullar ihtiyag duyduklari kararlari alabilmek icin fiziki olarak
toplanmak yerine elektronik ortamda toplanmayi tercih
edebilirler. Turk Ticaret Kanunu’nun 1527’nci maddesi, esas
so6zlesmesinde toplantilarin elektronik ortamda yapilabilecegi
dizenlemesi yer alan sirketlere bu imkani tanimistir. Gerekli
alt yapi mevcut ise, yonetim kurulu uyelerinin elektronik
ortamda yapilan toplantilara katilma, bu toplantilarda gorus
aciklama ve oy verme gibi islemleri fiziki ortamda yapilan
toplantilardaki bitin sonuglarini aynen doguracaktir.  Ayni
zamanda yonetim kurulu Uyelerinin alinan kararlar guvenli
elektronik imza ile imzalama imkéni da bulunmaktadir.
Elektronik ortamda oy kullanabilmek igin, sirketin bu amaca
6zgulenmis bir internet sitesine sahip olmasi, ortagin bu yolda
istemde bulunmasi, elektronik ortam araglarinin etkin
katilmaya elverisliliginin bir teknik raporla ispatlanip bu raporun
tescil ve ilan edilmesi ve oy kullananlarin kimliklerinin
saklanmasi sarttir.

Kural olarak esas stzlesmesinde elektronik ortamda yonetim
kurulu toplantisi  yapilmasina yonelik bir dizenleme
bulunmayan sirketlerde elektronik ortamda kurul yapilmasina
izin veriimemekle birlikte, Ticaret Bakanhg tarafindan 20 Mart
2020 tarihinde yapilan agiklama ile esas s6zlesmesinde hikim
bulunmayan sirketlerin de alt yapi olarak Merkezi Kayit Kurulu
destegi ile bu imkandan faydalanabilmelerinin 6ni agilmis oldu.
Alternatif olarak ise, Turk Ticaret Kanunu'’nun 390'Inci
maddesinin 4’Uncl fikrasinda izin verilen ydnteme uygun
olarak, alinacak kararin karar metninin sirkiile edilerek elden
dolastirma usuli ile imzalatiimasi mimkindur. Bakanligin
aclklamasi uyarinca, genel kurul toplantilari bakimindan ise
alinacak bir yonetim kurulu karari ile genel kurul toplantilarinin
iptali s6z konusu olabilecek.

4. Sirket Finansal Planlamasi Gézden Gegirilmelidir

COVID-19'unetkisiniarttirmasiylabirliktedahafazla hissedilecek
ekonomik durgunluk, o6zellikle tedarik zincirinde Onemli
bozulmalara yol acabilecek ve nakit akiglarinda beklenilen
seviyelerin altinda kalinmasina sebep olabilecektir. Bunedenle
sirketler salgin 6ncesi dénemde 2020 yili igin 6ngdérmusolduklari
bitgeleri gozden gegirerek salgin  kosullarina uygun hedefler
olusturmalidir. Bu siregte finansal planlamalar ile ilgili dncelikli
olarak atilmasi gereken adimlar sunlardir:

e COVID-19'un etkisinin devam ettidi stire boyunca nakit
akisinin belirsiz olmasi nedeniyle, sirketin

¢ In order to prevent the disease from spreading among
employees, businesses should switch to the home office
method where possible and must ensure that the
company has the necessary infrastructure for home
office to protect against the interruption of business
continuity and data security risks. Companies who
choose to adopt home office may consider establishing
a database with a list of the contact numbers that have
been notified for such purpose in order to promote
healthy and effective communication between
employees.

e If the company does not switch to home office, the
transportation routes used by employees must be
reported and the necessary measures should be taken
to ensure that such employees get to their workplace
without using public transportation during rush hour.

e Task sharing should be organized within the company
with regard to following the announcements made by
authorities as explained under the first section above
and working through measures to be taken at the
workplace throughout the time the disease remains in
effect.

¢ |If companies are contemplating taking precautions such
as measuring body temperature at the entrance of
workplaces, detailed information should be obtained
with respect to the risks that may arise from personal
data protection regulations due to the processing of
health data and companies should act accordingly.

3. Boards should pass Resolutions through Remote
Meetings

It is vital that boards regularly meet and pass on the necessary
resolutions throughout this process in order to maintain
business continuity.

During the period in which COVID-19 continues to have its
impact, boards may prefer electronic meetings rather than
meeting in person to pass the required resolutions. Article
1527 of the Turkish Commercial Code allows this option for
companies whose articles of association include a provision on
electronic meetings. If the necessary infrastructure is in place,
all actions taken by board members such as attending
electronic board meetings, expressing their opinions during
such meetings, and voting will have the same effect as if made
during an in person meeting. Board members also have the
option to sign resolutions via their secured electronic
signature. In order to vote electronically, the company must
have a website allocated for this purpose, the suitability of the
electronic media tools must have been evidenced with a
technical report, this report must be registered and announced,
and the identities of the voters must be kept confidential.

Even though companies whose articles of association do not
include a provision on electronic meetings are normally not
allowed to convene board meetings electronically, following its
announcement on March 20, 2020, the Ministry of Trade has
paved the way for these companies to use this option with
infrastructure support from the Central Securities Depository.
Alternatively, board resolutions may be passed by way of
circulating the draft resolution text in accordance with the
procedure described under Article 390, paragraph 4 of the
Turkish Commercial Code. As per the Ministry of Trade'’s
announcement, upcoming meetings for general assembly of
shareholders may be cancelled with a board of directors’
resolution.

4. Financial Planning of the Company should be
reevaluated

The economic recession, which will be felt more and more with
the increasing effect of COVID-19, may particularly cause
material disruptions to supply chains and may result in a
shortfall in expected cash flow. Thus, companies should revisit
their budgets for the year 2020 that they prepared before the
outbreak and set targets in line with the epidemic conditions.

During this process, the first steps to be taken in terms of
financial issues are as follows:



yukumlaliklerini agirlastirabilecek blyuk yatinm projeler
ertelenmeli daha ¢ok kisa vadeli hedeflere
odaklaniimalidir. Bu stlregte sirketin birincil hedefi, daha
tutucu bir yaklasimla, sirketin mevcut performansini
devam ettirebilmesi olmalidir.

o Sirketler, finansman ihtiyaglarini karsilarken, banka ya
da diger Gguncu kisilere borglanmak yerine hissedarlara
bor¢clanma yéntemini tercih etmelidir.

e Sirket varliklari likidite esasina gore yeniden
siniflandiriimall ve acil nakit ihtiyaci halinde paraya
hizlica gevrilebilecek varliklar tespit edilmelidir.

e Kar eden sirketler, donem karlarini hissedarlara kar payi
olarak dagitmak yerine tedbiren sirkette tutmali ve
gerektiginde bu parayi sirket borglarini 6demek igin
kullanmalidir.

e Salginin etkisini devam ettirdigi siire boyunca hizli bir
raporlama agi olusturulmali (tercihen haftalik) ve duzenli
olarak bu raporlar uzerinden sirketin nakit akisi takip
edilmelidir.

Sirket finansal tablolarindan sirketin finansal durumunun riskli
oldugunun anlasiimasi durumu igin Tuark Ticaret Kanunu
376'nct maddesinde yonetim kurullarina getirilen  6zel
yikimlilikler de unutulmamahdir. ligili diizenlemeye gére
yonetim kurulu;

o Sirketin son yillik bilangosundan sirketin sermayesi ile
kanuni yedek akgeleri toplaminin yarisinin zarar
sebebiyle karsiliksiz kaldigi anlagilirsa, genel kurulu
hemen toplantiya cagirarak uygun gordigu iyilestirici
onlemleri genel kurula sunmalidir.

e Sirketin son yillik bilangosundan sirketin sermayesi ile
kanuni yedek akgeleri toplaminin ugte ikisinin zarar
sebebiyle karsiliksiz kaldigi anlasilirsa, genel kurulu
hemen toplantiya ¢agirmalidir. Genel kurul sermayenin
Ucte biri ile yetinme veya sermayenin tamamlanmasina
karar verebilir. Genel kurulun béyle bir karar vermedigi
durumda sirket kendiliginden sona erer.

o Sirketin aktiflerinin pasiflerini karsilayamadiina (borca
batiklik) dair stpheler var ise, sirket aktiflerinin, hem
isletmenin devamliigi hem de muhtemel satis fiyatlari
Uzerinden, bir ara bilangosunu gikartmalidir. Cikartilan
bu bilangodan aktiflerin pasifleri karsilamaya yetmedigi
anlasilirsa sirket merkezinin bulundugu yer Asliye
Ticaret Mahkemesi'ne iflas bagvurusunda bulunmalidir.

5. Tedarik Zinciri Yonetimi Yeniden Kurgulanmalidir

Daha Once de bahsedildidi Uzere, salginin sirketler Gizerindeki
en olumsuz etkisi sirketlerin tedarik zincirleri Uzerinde
gercgeklestiginden; stok miktarlari iyi ayarlanmali ve gesitli
senaryolara gore tedarik zincirlerindeki bozulmalari telafi
edebilecek alternatif kaynaklar bulunmalidir.

6. Ifa Edilemeyen Borglar Bakimindan Profesyonel Hukuki
Destek Alinmalidir

COVID-19 salgininin getirmis oldugu olumsuzluklar nedeniyle,
sirketlerin yapmis olduklari s6zlesmelerden kaynaklanan
borglarini ifa etmekte glglik yasamalari muhtemeldir. Bu
noktada 6énemli olan husus, salgininin sézlesmeler yéninden
mucbir sebep, ifa glcligi veya ifa imkansizlidi niteliginde olup
olmadigidir. Etki alani, yol actigi kosullar ve énlenmesi igin
alinan ciddi tedbirler nedeniyle COVID19’un bu kavramlardan
biri kapsaminda ele alinmasi muhtemel g&zikmektedir.
Mevcut veya ileride yapilacak sézlesmelerden dogan borglarin
ifa edilmemesinin sonuglar hakkinda, alaninda uzman
hukukculardan profesyonel destek alinmasi yerinde olacaktir.
Ayrica bundan sonraki suregte taraf olunacak sézlesmelerde,
salgin halinde s6zlesmeden kaynaklanan borglarin akibetinin
ne olacaginin da acik bir sekilde dizenlenmis oldujundan
emin olunmalidir.

o Gerekli Onlemlerin Alinmamasi Halinde Yénetim Kurulu
Uyelerinin Olasi Sorumlulugu

Salginin etkisini devam ettirdigi siire boyunca takip edilmesini
tavsiye ettigimiz yukaridaki uygulamalar, Turk Ticaret

e Since projected cash flow will be uncertain while
COVID-19 maintains its effect, sizeable investment
projects that may aggravate the liabilities of companies
should be postponed and companies should shift their
focus to short-term goals. During this process, the
primary goal of companies should be to maintain their
existing performance with a more conservative
approach.

e When meeting their financial needs, companies should
prefer shareholder loans to indebtedness to banks or
other third parties.

e Company assets should be re-categorized based on
liquidity and assets that may be quickly liquidated in
case of an urgent need for liquidity should be
determined.

e Profit making companies should keep these profits in
their reserve accounts instead of distributing profits to
shareholders and should use these amounts to pay off
company debt, if necessary.

e For as long as the epidemic maintains its effects, a fast
reporting network should be established and the cash
flow of the company should be monitored through these
reports on a regular (preferably weekly) basis.

Another issue worth keeping in mind is the specific
obligations imposed on boards of directors under Article
376 of the Turkish Commercial Code if it is realized from
the financial tables of the company that its financial
standing is at risk. Accordingly:

e If it is determined from the latest annual balance sheet
of the company that at least half of the sum of the share
capital and legal reserves of the company have been
eaten away as a result of losses incurred, the board
should promptly invite the shareholders to a general
assembly meeting and present to the general assembly
the remedial measures it deems fit.

e If it is determined that at least two thirds of the sum of
the share capital and legal reserves of the company
have been eaten away as a result of losses incurred,
the board should promptly invite the shareholders to a
general assembly meeting. The shareholders may
decide to be content with one third of the share capital
or to top up the share capital. If the general assembly of
shareholders fails to act, the company is automatically
dissolved.

o If it is suspected that the assets of the company are not
sufficient to cover its liabilities (borca batiklik), an interim
balance sheet of company assets should be prepared
based on business continuity and probable sales prices.

If it is determined based on this interim balance sheet
that the assets will not be sufficient to cover liabilities, a
bankruptcy filing must be made before the commercial
court of the place where the headquarters of the
company is located.

5. Supply Chain Management should be reorganized

Since the most harmful effects of the epidemic occur on the
supply chains of companies as mentioned above, the amount
of stock should be arranged diligently and alternative sources
should be explored in order to overcome the distortion effects
on supply chains taking into account various scenarios.

6. Legal Advice should be obtained for Non-Performance
of Obligations

It is possible that companies may have difficulties performing
their contractual obligations due to the negative effects of
COVID-19. What really matters here is whether the epidemic
constitutes a force majeure event, hardship, or impossibility of
performance. Considering its sphere of influence, conditions it
causes, and measures taken to prevent it, COVID-19 might be
deemed as falling under the scope of one these institutions. It
is advisable to obtain legal advice from legal experts for
consequences of breach of existing or future contractual
obligations. Furthermore, companies should make sure that



Kanunu’nun 369. maddesinde dizenlenmis olan yonetim
kurulu Uyelerinin sirkete karsi olan 6zen ve baghlik
yukimlaliginin bir geregidir.  Zira yonetim kurulu uyeleri,
gorevlerini tedbirli bir yoneticinin 6zeniyle yerine getirmeli ve
sirket menfaatlerini gézetmelidir. Y6netim kurulu Gyelerinin bu
yukumluldklerini ihlal etmeleri, sirket malvarliginda azalmaya
yol agacagindan, dolayh olarak sirketin hissedarlarinin ve
sirketin alacaklilarinin zarara ugramalarina sebep olacaktir.

Yukaridaki 6nlemlerin alinmamis olmasi halinde, yonetim
kurulu Gyeleri hem sirkete hem pay sahiplerine hem de sirket
alacaklilarina karsi verdikleri zarardan sorumlu
olabileceklerdir. Bu durumda sirket ve hissedarlar sirketin
ugradigi zararlar talep edebilecekken, sirket alacaklilari ise
kendi ugradiklar zararlari talep edebilirler.

isyerinde alinmasi gereken onlemler bakimindan takip
edilmesi gereken uygulamalar da isverenin iscgiyi gdzetme
borcu kapsaminda sayilabileceginden, bu 6nlemlerin
alinmamasinin  isgiler agisindan hakh  fesih  nedeni
olusturabilecegdi unutulmamalidir.
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the prospective contracts they will enter into include a specific
clause dealing with the fate of obligations in case of an
epidemic.

e Possible Liabilities of Members Board of Directors Due
to Failure to Take Necessary Measures

Our abovementioned offered measures to be implemented
during the course of the epidemic are the reflections of board
members’ duty of care against the company provided in Article
369 of the Turkish Commercial Code. Accordingly, members
of boards of directors are under the obligation to fulfill their
duties with the care of a prudent manager and consider the
interest of the company. Breach of such duties would cause a
decrease in a company’s assets and would indirectly cause
loss for the shareholders and creditors of the company.

If the abovementioned measures are not taken, members of
boards of directors may be held liable for the losses of the
shareholders and creditors of the company. In such a case,
the company and shareholders may claim the company’s
losses, whereas creditors may claim their own losses.

It should also be considered that failure to take measures in
the workplace may constitute a rightful cause for employees to
terminate employment since such measures can be
interpreted as falling within the scope of the duty of an
employer to protect its workers.

For further information please contact:

Umit Herglner (uherguner@herguner.av.tr)
Kayra Uger (kucer@herguner.av.tr)

Blyiikdere Caddesi 199, Levent 34394 ISTANBUL
Telephone: (90) 212 310 18 00 Fax: (90) 212 310 18 99
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major local and international clientele. This bulletin is to inform
the recipients concerning certain recent legal developments in
Turkey. It does not constitute legal advice or legal opinion on
any specific facts or circumstances, and the contents are
intended to be general information purposes only. The advice
of legal counsel should be obtained for specific questions and
concerns.
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