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ONEMLI NITELIKTEKI ISLEMLER VE
AYRILMA HAKKI TEBLIG TASLAGI

25.02.2020 tarihinde Resmi Gazete’'de yayimlanarak yurirlige
giren 7222 sayili Kanun ile Sermaye Piyasasi Kanunu’nda
gerceklestirilen degisiklikler 1siginda Sermaye Piyasasi Kurulu
(“SPK”) ilk ikincil dizenleme taslagini yayinladi. Onemli
nitelikteki islemler ve ayrilma hakki konularinda 6nemli yeni
diizenlemeler getiren kanun degisikligi sonrasinda konunun
detaylari “11-23.3 sayili Onemli Nitelikteki islemler ve Ayriima
Hakki Teblig Taslaginda (“Teblig Taslagi”) agikliga kavusuyor.
Yiiriirliikte olan 11-23.1 sayili Onemli Nitelikteki islemlere iligkin
Ortak Esaslar ve Ayriima Hakki Tebligi Tebligi'ne (“Mevcut
Teblig”) kiyasen Teblig Taslagr'nin sundugu degisikliklerden
one c¢ikan temel degisiklikler asagidaki sekildedir:

« Onemli Nitelikteki iglemler

Mevcut Teblig’'de dnemli nitelikteki islemler arasinda sayilan,
ortakliklarin “sona erme karari almasi, faaliyet konusunu
timuyle veya onemli Olgide degistirmesi, borsa kotundan
cikma karari almasi, iliskili taraflarindan 6nemli olglde
malvarliyi edinmesi veya kiralamasi, yapmayi planladiklari
bedelli sermaye artinmlarinda, sermaye artirmindan elde
edilecek fonun ortakligin mevcut sermayesini asmasi ve
Kurulun ilgili dizenlemelerinde tanimlanan iligkili taraflara olan
ve ortakliga nakit disindaki varlik devirlerinden kaynaklanan
borglarin kismen veya tamamen 6denmesinde kullanilacak
olmasi1” gibi iglemler 6nemli nitelikteki islem kategorisinden
cikartiimistir.

Teblig Taslagi uyarinca yeni énemli nitelikteki iglemler listesi;
Ortakliklarin,

a. Teblig Taslagr'nda tanimlanan birlesme ve bdlinme
islemlerine taraf olmasi,

b. Tur degistirmesi,

c. Teblig Taslagrnda tanimlanan énemlilik élcitlerini
saglayan mal varligini devretmesi, devir sonucu doguran
islemler tesis etmesi veya II-17.1 sayili Kurumsal
Yonetim Tebligi’nin 12. maddesi sakh kalmak kaydiyla bu
malvarhgi tizerinde Uglinci kisiler lehine sinirli ayni hak
tesis etmesi ve

d. imtiyaz éngérmesi veya mevut imtiyazlarin kapsam veya
konusunu degistirmesi

olarak belirlenmisgtir.

11-17.1 sayili Kurumsal Yénetim Tebligi uyarinca Birinci ve Ikinci
Grupta yer alan ortakliklar hari¢ paylari borsada islem géren
ortakliklardan, fiili dolagimdaki pay orani yizde %50'nin
Ustiinde olanlar igin, mal varligina iligkin islemlerin buyuklik
kriterinden bagimsiz olarak, fiili faaliyet konusunun timiyle
degismesine yol agmasi durumu da 6nemli nitelikteki islem
kabul edilmigtir.

DRAFT COMMUNIQUE ON MATERIAL
TRANSACTIONS AND EXIT RIGHTS

The Capital Markets Board (“CMB”) published its first draft
secondary legislation in light of the amendments made to the
Capital Markets Law with Law No. 7222, published in the
Official Gazette on 25 February 2020. These amendments,
which set forth important new rules concerning material
transactions and exit rights, are detailed in the “Draft
Communiqué on Material Transactions and Exit Rights
numbered 11-23.3” (“Draft Communiqué”). The highlights of
the fundamental changes introduced to the current
Communiqué on Common Principles regarding Material
Transactions and Exit Rights numbered [-23.1 (“Current
Communiqué”) by the Draft Communiqué are as follows:

* Material Transactions

Corporations conducting the transactions of “dissolution,
changing the scope of activity in total or to a material extent,
delisting from stock exchange, acquisition or lease of material
part of assets from related parties, in case planned paid capital
increases, the funds to be raised through the share capital
increase exceed the existing share capital of the company and
the use of such funds towards the complete or partial payment
of debts of the company incurred vis-a-vis related parties as a
result of transfer of non-cash assets to the company” that are
considered material transactions in the Current Communiqué
are now excluded from the category of material transactions
under the Draft Communiqué.

The new list of material transactions for corporations set out by
the Draft Communiqué includes:

a. being party to merger and demerger transactions as
defined in the Draft Communiqué,

b. changing the company’s legal form,

c. transferring assets or performing transactions that result
in the transfer of assets that satisfy the materiality
criterion defined in the Draft Communiqué or without
prejudice to transaction defined under Article 12 of the
Communiqué on Corporate Governance numbered
11-17.1 as well as establishing limited in rem rights in
favor of third parties over such assets, and

d. creating privileges or changing the scope or subject of
existing privileges.

With regard to listed corporations with an actual circulating
share rate of over 50% whose shares are traded on the stock
exchange, excluding those specified in the First and Second
Group of the Corporate Governance Communiqué numbered
11-17.1, transactions regarding assets that result in a total
change of the scope of activity, regardless of the size of the
transaction, are considered material.



Yukarida sayilan iglemlere ilaveten, yatinmcilarin yatirm
kararlarinin degismesine yol agacak, ortakhidin yapisina iligkin
temel islemler de SPK tarafindan énemli nitelikteki islem olarak
degerlendirilecektir. Ayrica diger tebliglerde 6nemli nitelikte
islem oldugu belirtilen islemler de gecerliligini korumaktadir.

« Onemlilik Olgiitii

Mal varliginin devri veya devri sonucunu doguran islemler ve
malvarlidi tUzerinde Ugunci kigiler lehine sinirli ayni hak tesis
edilmesi agisindan aranan 6nemlilik élgitiinde, belirli ortakliklar
disinda 6nemlilik kriterini saglayan %50’lik pay orani %75e
ctkanimigtir. Ancak o6nemli nitelikteki isleme iliskin yonetim
kurulu kararinin kamuya agiklandigi tarih itibariyla 11-17.1 sayili
Kurumsal Yénetim Tebligi uyarinca Birinci ve ikinci Grupta yer
alan ortakhklar digindaki paylari borsada islem goéren
ortakliklardan, fiili dolagimdaki pay orani yiuzde %50 nin
Ustinde olanlar icin, bu oran % 50 olarak uygulanacaktir.
Ayrica gayrimenkul yatirrm ortakliklari ile girisim sermayesi
yatirim ortakliklari i¢in énemlilik élgitinin belirlenmesinde bir
takim istinaslar taninmigtir.

Ayrica, degisiklikler kapsaminda, konsolide finansal tablo
hazirlayan ortakhklar agisindan s6z konusu oranlarin
hesaplanmasinda bagl ortakliklari tarafindan yapilan islemler
de dikkate alinacaktir. Bu kapsamda ana ortaklik konsolide
finansal tablolari agisindan 6nemlilik dlcitlerini saglayan ve
bagli ortakliklarca yapilan islemler, ana ortaklik agisindan
onemli nitelikteki islem kabul edilecektir.

* Genel Kurul Onayi

Onemli nitelikteki islemin gergeklestirilebilmesi icin, Teblig
Taslagr'nda belirtilen icerik ve sekilde, islemin esaslarinin
belirlendigi bir yénetim kurulu karari alinmasi ve bu islemin
genel kurul tarafindan onaylanmasi zorunludur. S6z konusu
genel kurul toplantisinin giindeminde, 6nemli nitelige haiz her
bir islem igin ayrica gosterilmek lizere, islemin niteligi ve esasli
unsurlari, kimlerin ayrilma hakkini kullanabilecegi, ayriima
hakkinin kullanim usult, ayrilma hakki kullanim fiyati ve
ayrilma hakkinin kullanim surecine iligkin diger hususlar yer
alir.  Genel Kurul toplantisi, énemli nitelikteki islem hakkinda
alinacak yonetim kurulu karar tarihi ile varsa isleme iliskin SPK
dahil ilgili kurum ve kuruluslarin izin tarihinden sonraki tarihli
olandan itibaren en geg 3 ay iginde yapilmalidir.

Onemli nitelikteki islemlere iliskin genel kurul karari
alinabilmesi icin esas sbdzlesmede daha agir bir nisap
ongorulmedigi takdirde, toplanti nisabi aranmaksizin, ortakhk
genel kurul toplantisina katilan oy hakkini haiz paylarin tgte
ikisinin olumlu oy vermesi sarti aranir. Ancak, toplantida
sermayeyi temsil eden oy hakkini haiz paylarin en az yarisinin
hazir bulunmasi héalinde, esas sbézlesmede agikga daha agir
nisaplar 6ngoérilmedikge, toplantiya katilan oy hakkini haiz
paylarin ¢godunlugu ile karar alinir. Yapilacak oylamada Teblig
Taslagr'nda 6102 sayil Tirk Ticaret Kanunu’nun (“TTK”)
436/1. maddesine atifla diizenlenen “oydan yoksunluk” hali de
gOzetilmelidir.

¢ Ayrilma Hakkina Sahip Olan Pay Sahiplerinin ve Pay
Tutarlarinin Belirlenmesi

Teblig Taslagr'nda ayrilma hakki; 6nemli nitelikte islem iceren
yonetim kurulu kararinin kamuya agiklanma tarihi veya yonetim
kurulu kararinin kamuya agiklanmasindan 6nce sirket yahut
sirket yetkilisi tarafindan énemli nitelikteki isleme iligkin olarak
herhangi bir sekilde kamuya acgiklama yapilmis ise bu
aciklamanin yapildigi tarih itibariyla pay sahiplerinin sahip
olduklari paylar bakimindan 6ngérilmektedir. Agiklama tarihi
itibariyla ortaklikta pay sahibi olanlar ile pay tutarlarinin
belirlenmesinde takasin tamamlanmasina bakilmaksizin
eslesmis emirler dikkate alinacaktir.

Bu kapsamda, pay sahibinin islemin kamuya agiklandigi
tarinten sonra gergeklestirdigi yeni alimlar igin ayriima hakki
dogmayacak, yaptigi satislar ise gerceklestirilen ek alimlardan
oldugu siirece ayrilma hakkina konu paylari etkilemeyecektir.

* Ayrilma Hakkinin Kullanim Siiresi

Mevcut Teblig’de ayrilma hakkinin genel kurul tarihinden
itibaren en ¢ok alti is gunu igerisinde kullandiriimasi; kullanim
suresinin ise on is guninden az yirmi is guninden fazla

In addition to the transactions listed above, fundamental
transactions changing the structure of the corporation that
would have an impact on investors' investment decisions are
considered material transactions by the CMB. Moreover,
transactions specified as “material” in other communiqués will
remain valid.

* Materiality Criteria

The materiality threshold sought with respect to transactions
related to the transfer of assets or transactions that result in a
transfer of assets as well as the establishment of limited in rem
rights in favor of third parties has been increased from 50% to
75%, save for certain corporations whose threshold will remain
50%. However, as of the announcement date of the Board of
Directors’ decision regarding the relevant material transaction,
the 50% threshold will be applied for corporations with an
actual circulating share rate of over 50% whose shares are
traded on the stock exchange, excluding those specified in the
First and Second Group of the Governance Communiqué
numbered II-17.1. Moreover, the Draft Communiqué introduced
some exceptions when determining the materiality criteria for
real estate investment trusts and venture capital investment
trusts.

In addition, within the scope of the amendments, transactions
concluded by subsidiaries will also be taken into consideration
when calculating the mentioned threshold for corporations that
prepare consolidated financial statements. In this regard,
transactions that satisfy the materiality criteria for the
consolidated financial statements of the parent company that
are performed by subsidiaries will be considered material
transactions with respect to the parent company.

* General Assembly Approval

Board of directors’ decisions on the content and form of a
material transaction must be adopted, as set forth in the Draft
Communiqué, and the material transaction must be approved
by the general assembly for the transaction to be executed.
The agenda of the general assembly meeting must include the
nature and essential components of the transaction, a list of the
shareholders who are entitled to exercise their exit rights, the
procedure for exercising such exit rights, the exercise price of
the exit right, in addition to other aspects regarding exercise of
the exit right, which must be indicated separately for each
material transaction. The General Assembly meeting should be
held within 3 months of either (i) the date of the board of
directors’ decision regarding the material transaction or (ii) the
date on which approval, if any, is obtained from the respective
entities and institutions, including the CMB, whichever comes
latest.

If no specific meeting quorum is specified, two-thirds of the
shares attending the general assembly meeting who are
entitled to vote must make an affirmative vote in favor of a
general assembly decision regarding the material transaction
to be adopted, unless the articles of associations provides for a
greater quorum. However, in the event that at least half of the
shares representing the share capital who are entitled to vote
are present at the meeting, the decision will be adopted by the
majority of the shares entitled to vote, unless a greater quorum
is clearly required in the articles of association. During the
voting process, cases concerning the “lack of voting rights” as
set forth under the Draft Communiqué through a reference to
Article 436/1 of the Turkish Commercial Code numbered 6102
(“TCC”) should be taken into consideration.

* Determination of the Shareholders Entitled to Exit Rights
and Share Amounts

Exit rights are recognized under the Draft Communiqué for
shares owned by shareholders as of either (i) the date of the
public announcement of the board of directors’ decision
resolving on the material transaction or (ii) the date the material
transaction is disclosed by the company or the company
representative to the public by any other means prior to the
public announcement of the board of directors’ decision. As of
the disclosure date, matched orders will be taken into
consideration to determine the shareholders in the corporation
and the share amounts regardless of the completion of the
clearing.



olamayacagi duzenlemigken, Tebli§ Taslagi’'nda bu sdreler
kisaltiimis olup, ayriima hakkinin kullandiriimasi genel kurul
tarihinden itibaren en geg U¢ is glinu igerisinde baslamaktadir
ve kullanim siresi ise bes is gunudur.

* Ayrilma Hakkinin Kullanim Fiyati

Teblig Taslag! uyarinca ayrilma hakkinin kullanim fiyati paylari
borsada iglem gbren ortakliklar bakimindan 6362 sayili
Sermaye Piyasasi Kanunu’nun (“SPKn”) 27'nci maddesi ve
11-27.2 sayili Ortakliktan Cikarma ve Satma Haklar Tebligi ile
diizenlenen “adil bedel” esasina paralel olarak;

- iglemin kamuya agildigi tarihten 6nceki 6 ay, 1 yil ve 5 yil
icinde borsada olusan agirlikl ortalama fiyatlarinin
ortalamasi,

- islemin kamuya agiklandid tarihten 6nceki 1 yil iginde
zorunlu pay alim teklifi yapilmis ise bu fiyat,

- her bir pay grubuna iligkin fiyatin tespiti amaciyla
hazirlanan degerleme raporunda belirlenen bedel
karsilastiriimak suretiyle bulunan en yiksek bedel olarak
belirlenmektedir.

Paylari borsada igslem gérmeyen ortakliklarda ise ayrilma hakki
kullanim fiyatinin tespiti amaciyla islemin kamuya aciklandigi
tarihteki degeri esas alan degerleme raporu hazirlanmasi
ongorulmusgtar.

* Ayrilma Hakkina Konu Paylarin Diger Pay Sahiplerine
veya Yatinmcilara Onerilmesi

Mevcut Teblig’den farkli olarak Tebli§ Taslagi ile paylari
borsada islem goéren ortakliklarda ayrilma hakkina konu
paylarin ortaklik tarafindan satin alinmasindan evvel, yénetim
kurulu karari alinmasi sartiyla diger pay sahiplerine veya
yatirimcilara énerilmesi mumkun kilinmistir. Ancak bu hususun
ayr bir gindem maddesi olarak genel kurulda pay sahiplerinin
bilgisine sunulmasi ve bu hakkin kullaniimasina iliskin isleyis
sureci hakkinda bilgi verilmesi gereklidir.

« Ayrilma Hakkinin Dogmadigi Haller ve Muafiyet

Teblig Taslag'nda TTK'nin 139. maddesi kapsamindaki
“kurtarma amach birlesmeler” ve “bagli ortaklik paylarinin halka
arz yoluyla satilmasi iglemi” ayrilma hakkinin dogmadigi haller
arasina eklenmigtir. Ayrica Teblig Taslagi’nin 16. maddesinde
yeni bir diizenleme ile SPK’ya basvuru ile ayriima hakkindan
muafiyet taninabilecek haller diizenlemektedir.

* Sinirli Ayni Hak Tesisi

Mevcut Teblig’de ayni hak tesisi 6nemli nitelikteki islemler
arasinda sayilirken Teblig Taslagrnda ilgili ifadede “ayni hak”
terimi yerine “sinirl ayni hak” terimi kullaniimistir. Ilaveten,
Teblig Taslagi, belirli amagla veya teminat yénetim s6zlesmeleri
kapsaminda yapilan islemler gibi, sinirli ayni hak tesisinin
ayrilma hakki dogurmadigi haller ile bu konuda muafiyet
taninabilecek halleri de tanimlamaktadir.

* Gegis Hiikiimleri

Teblig Taslagrnin yururlige girecegi tarihten énce kamuya
aciklanan 6nemli nitelikteki islemlerde, Mevcut Tebligi
hikimlerinden 7222 sayili Kanun ile degisiklik yapilan
SPKn’na aykir olmayanlarin uygulanmasina devam edilecegi
ongorilmektedir. Ayrilma hakkindan yararlanabilecek kisi ve
pay tutarlarinin belirlenmesinde ise; 25 Subat 2020 tarihinden
once kamuya agiklanan islemler icin 25 Subat 2020 tarihinin,
25 Subat 2020 tarihinden sonra kamuya agiklanan iglemler igin
ise aciklama tarihinin esas alinmasi éngéralmustur.

In this regard, new purchases made by shareholders following
the announcement of the transaction to the public cannot
benefit from the exit right and the shares subject to the exit right
will not be affected as long as the sales made by the
shareholder are within the additional purchases.

* The Period for Exercising Exit Rights

The Current Communiqué sets forth that exercising a
shareholder’s exit right must commence within six business
days (at most) of the date the general assembly meeting took
place and the period to exercise such right cannot be less than
ten business days and no more than twenty business days.
However, the Draft Communiqué shortens these periods by
mandating that exercise of the exit right must commence within
three business days of the date of the general assembly
meeting at the latest and the period to exercise the exit right is
five business days.

* Exercise Price of Shares Subject to the Exit Right
Pursuant to the Draft Communiqué, the exercise price of
shares subject to the exit right is determined in parallel with
Article 27 of the Capital Markets Law (“CML”) numbered 6362
and the principle of “fair price” set forth in the Communiqué on
Squeeze Outs and Option Rights numbered 11-27.2. Fair price
is the highest amount obtained by comparing the following
values in terms of corporations whose shares are traded on the
stock exchange:

- The weighted average of the prices on the stock
exchange within 6 months, 1 year, and 5 years priors of
the date the transaction is publicly announced,

- If a mandatory take-over bid was made within 1 year of
the date the transaction is publicly announced, then the
price of the take-over bid, or

- The price determined in the valuation report prepared to
determine the price for each share group.

A valuation report must be prepared based on the transaction’s
value on the date the public disclosure is made in order to
determine the exercise price of the exit right with respect to
corporations whose shares are not traded on the stock
exchange.

* Proposal of Shares Subject to Exit Rights to Other
Shareholders or Investors

Unlike the Current Communiqué, the Draft Communiqué
makes it possible for corporations whose shares are traded on
the stock exchange to offer shares subject to exit rights to other
shareholders or investors prior to the corporation’s acquisition
of shares provided that a decision of the board of directors has
been adopted. However, this matter should be communicated
to shareholders through a separate agenda item in the general
assembly meeting and shareholders should be informed of the
process of exercising this right.

» Cases Not Leading to Exit Rights and Exemptions

Under the Draft Communiqué, "Mergers for rescue purposes”
and "the sale of subsidiary shares through public offerings"
provided under Article 139 of the Turkish Commercial Code
have been added to the transactions whereby exit rights do not
arise. In addition, a new provision under Article 16 of the Draft
Communiqué defines the situations in which an exemption to
an exit right may be granted through an application to the CMB.

* Establishing Limited In Rem Rights

While establishing rights in rem is considered a material
transaction in the Current Communiqué, the term “limited in
rem rights” is preferred instead of the term “rights in rem” in the
relevant provision of the Draft Communiqué. Furthermore, the
Draft Communiqué specifies the cases where the
establishment of limited in rem rights does not give rise to exit
rights, such as transactions concluded for a specific purpose or
in the context of security management agreements.

* Provisional Articles

It is envisaged that the provisions of the Current Communiqué
will continue to be applied to material transactions announced
to the public prior to the effective date of the Draft Communiqué
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as long as they do not contradict the Capital Markets Law that
was amended by Law No. 7222. With regard to the
determination of shareholders and share amounts entitled to
exit rights, 25 February 2020 will be taken as a basis for
transactions announced to the public before 25 February 2020
and the date of the announcement will be taken as basis for
transactions announced to the public after 25 February 2020.
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