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Bankacilik ve Sermaye Piyasasi Kanunu'nda Onemli
Degisiklikler

Turk finansal piyasalarina yeni kurumlar getiren kanun
degisiklikleri Turkiye Buylk Millet Meclisi’'nde kabul edildi. 5411
sayili Bankacilik Kanunu’'ndaki degisikliklerle; Turk Bankacilik
sisteminin, kiresel uygulamalar ve Basel Bankacilik Denetim
Komitesi tarafindan ortaya koyulan standartlarla uyumlu hale
getiriimesi amaglaniyor. Ayni zamanda, Sermaye Piyasasi
Kanunu’nda yapilan degisikliklerle Turkiye sermaye piyasalari
ve finansal sektoériine énemli kavramlar getiriliyor. S6z konusu
degisiklikte, Bankacilik Kanunu ve Sermaye Piyasasi Kanunu
acisindan baglica 6ne gikan konularin 6zeti asagidaki gibidir:

5411 S. Bankacilik Kanunu'ndaki Degisiklikler:

¢ Yeni dizenlemelerle birlikte bankacilik faaliyetleri eliyle
finansal piyasalarda manipilasyon ve yaniltici iglemler
tanimlanmis oldu. Piyasa manipilasyonu, Sermaye
Piyasasi Kanunu’'nda “Piyasa Dolandiricihgi” adi altinda
bir su¢ olarak diizenlenirken, Bankacilik Kanunu altinda
s6z konusu fiil sadece idari para cezasina tabi olacak.

e Bankalara iligskin risk gruplarinda da bir takim yenilikler
mevcut. Artik, banka genel midur yardimcilari ile baska
unvanlarla istihdam edilseler dahi goérevleri itibariyla
bunlara denk veya daha ust konumlarda gérev yapan
yoneticileri ile bunlarin es ve ¢ocuklari, birlikte veya tek
basina, dogrudan ya da dolayli olarak kontrol ettikleri ya
da sinirsiz sorumlulukla katildiklari veya yénetim kurulu
Uyesi ya da genel muidiri olduklar ortakhklar da
bankanin dahil oldudu risk grubu kapsaminda kabul
edilecek. Ote yandan, sermayesinin gogunlugu Tirkiye
Varlik Fonu Yonetimi Anonim Sirketi, Turkiye Varlik
Fonu'na veya merkezi ybnetim kapsamindaki kamu
idarelerine ait bankalarin her biri, kontrol ettikleri
ortakliklari ile birlikte ayri bir risk grubu olarak kabul
edilecek.

e Tirkiye Varlik Fonu Yoénetimi A.S. veya Tirkiye Varlik
Fonuyla vyapilan iglemler kredi sinirlamalarina tabi
olmayan igslemler arasina eklendi.

e Avrupa Birligi ve G-20 standartlarina uyum saglamak
amaciyla getirilen “6Gnlem planlar” sistemik 6neme sahip
bankalarin, risklerini géz 6ninde bulundurarak olasi
olumsuzluklar karsisinda alinacak aksiyonlari iceren
planlar hazirlanmasi yikimluluguni doguruyor.

e Degisiklik paketinin diger 6ne ¢ikan unsurlarindan biri
de T.C. Merkez Bankasr’'nin bankacilik islemleri
uzerindeki yetkilerinin arttirimasi. Merkez Bankasi’'nin
kredi ve mevduat azami faizlerini belirleme yetkisi, her
turld  bankacilik igleminden alinacak Ucret ve
komisyonlari belirleme yetkisi seklinde genigletildi.

Significant Amendments Have Been Made To The Banking
and Capital Markets Laws

The Grand National Assembly has passed numerous
legislative amendments introducing new financial concepts to
Turkish financial markets in order to strengthen Turkish
practices in line with global trends. The amendments also
intend to further implement the modifications required by the
Basel Committee on Banking Supervision by amending
various articles of the Banking Law (No. 5411). In addition,
significant financial tools have been unveiled through changes
to the Capital Markets Law (No. 6362). Below is a brief
summary of the most notable amendments introduced under
the Banking Law and Capital Markets Law.

Amendments To Banking Law No. 5411:

¢ A new set of rules has been implemented that clearly
recognizes market manipulation and misleading
transactions conducted through banking activities.
Although market manipulation is already regulated
under the Capital Markets Law under the title of “Market
Fraud” and is considered criminal conduct, as per the
amendments to the Banking Law, these activities will
only be subject to administrative fines.

e Changes to the Banking Law have also introduced new
risk groups for banks. From now on, deputy general
managers and other officers of banks who also occupy
positions of a similar or higher rank in corporations, as
well as the spouses and children of the foregoing, will
be considered part of the same risk group for lending if
they: (i) have individual or joint, or direct or indirect,
control, (ii) possess unlimited liability, or (iii) are
members of the board of directors or general
management in the corporation. In addition, banks
whose majority capital is held by the Turkey Wealth
Fund Management Corporation, Turkey Wealth Fund, or
other public administrations within the central
administration will be classified as a separate risk group
from the companies they control.

e Transactions that the Turkey Wealth Fund Management
Corporation or Turkey Wealth Fund are party to are
included in the list of transactions that are not subject to
credit limitations.

e The concept of “Prevention Plans” has been introduced
to the Banking Law to comply with the EU and G-20
standards, which require systemically important banks
to develop plans covering the actions to be taken in
possible adverse scenarios while taking into
consideration the relevant risk factors.

e One of the most notable features of the amendment
package is the enhancement of the Central Bank’s



“Kredi” teriminin  tanimi  genisletiliyor.  Yapilan
degisiklikle, katim bankalarinin yani sira kalkinma ve
yatirrm bankalar tarafindan da yapilan tasinir ve
tasinmaz mal ve hizmet bedellerinin 6denmesi suretiyle
veya kar ve zarar ortaklidi yatinmlar, tasinmaz,
ekipman veya emtia temini veya finansal kiralama, mal
karsiligi vesaikin finansmani ve ortak yatirimlar kredi
taniminin  kapsamina aliniyor. Buna ek olarak,
Bankacillk Dulzenleme ve Denetleme Kurumu'na
(“BDDK”) degisen kosullara bagli olarak yeni finansman
yontemlerinin olugsmasi halinde bunlari kredi olarak
nitelendirme yetkisi veriliyor.

Degisiklikte, yatinm ve kalkinma bankalari agisindan da
onemli degisiklikler bulunmakta olup, belirli konularda
BDDK’ya bu bankalara iliskin 6zel diizenleme yapma
yetkisi taniniyor. Bankacilik sisteminin geneli igin
belirlenen standart oran ve sinirlarin kalkinma ve yatirnm
bankalari icin farkhlastirimasi konusunda BDDK'ya
yetki verilmesi ilgili degisiklikleri igeren hikim 77.
maddedeki en kritik diizenleme olarak
degerlendirilebilir.

Kanun’un 73. maddesine yapilan eklemeler ile
bankacilik faaliyetlerine 6zgu olarak bankalarla musteri
iliskisi kurulduktan sonra musterilerden elde edilen
bilgilerin sir niteliginde oldugu ve istisnai durumlar
haricinde Uglincu kisilere aktarilamayacagi, istisna
tutulan hallerde ise o6lgululuk ilkesine uygun olarak bilgi
paylasimi yapilabilecegi dizenlendi.

Kanuna aykiri faaliyetlere iliskin para cezalarinda da
Onemli oranda artiga gidildi.

Onemli Nitelikteki islemler : “Malvarhginin timinin
veya Onemli bir bolimunin devrediimesi’, “faaliyet
konusunun degistirilmesi”, “borsa kotundan g¢ikma”
durumlari  “Onemli nitelikteki islemler” listesinden
cikarilimistir. Bununla birlikte, maddenin lafzi hangi
islemlerin “yatinmcilarin yatirm kararlarini etkileyen ve
sirketin temel yapisini degistiren 6nemli nitelikte islem”
vasfini  tasidigi  konusunda Sermaye Piyasasi
Kurulu’nun (“SPK”) belirleme hakkini sakli tutmustur.
Ayrilma Hakki. Ayrilma hakkini dizenleyen maddede
yapilan degisikliklerde; ayriima hakkinin kullaniimasinda
‘30 ginde olusan agirlikl fiyat ortalamasr’ yerine adil
fiyat esasina gecilmesi, ayriima talebine konu paylarin
ortaklik tarafindan satin alinmasindan Once diger pay
sahiplerine veya yatirimcilara 6nerilmesine ve hakkin
ayrilma hakkina konu 6nemli nitelikteki islemin kamuya
aciklandigi  tarinte  sahip olunan paylar igin
kullanilabilmesine iliskin SPK'ya dizenleme vyetkisi
veriimesi ve yine SPK'nin belirleyecegi esaslar
kapsaminda bazi kosullarin varligi durumunda ayriima
hakki konusunda muafiyet taninabilmesi ile ayriima
hakkini tetikleyen hallerin ortaklhk bazinda
farklilastirilabilmesi 6ne gikmaktadir.

Zorunlu Pay Alim Teklifi: Pay alim teklifi zorunluluguna
iliskin degisen diizenleme uyarinca artik zorunlu pay
alim teklifinden sadece kontrol degisikliginin kamuya
duyuruldugu tarihte hisseleri elinde bulunduran pay
sahipleri faydalanabilecek bdylece kontrol degisikliginin
kamuya duyuruldugu tarihten sonra paylari satin alan
yatirmcilar pay alhm teklifi zorunlulugu uyarinca
paylarini satamayacaktir.

Borglanma Araglari: Getirilen dider bir degisiklik ile
ihragginin tedavilde bulunan borglanma araglarinin
sahiplerinden olusan Borglanma Araglari Sahipleri
Kurulu hukuk sistemimize girmistir. S6z konusu yapi ile
borglanma  araglarinin hikim ve  sartlarinin
degistiriimesi mimkin kilinmis ve ihragginin 6demede
temerriide dismesi durumunda yeniden
yapilandirmanin  saglanabilmesi i¢in  yapilandirma
suresince her turlu icra takibi, el koyma islemi ve ihtiyati

authority over banking transactions. The Central Bank
can now determine the fees and commissions charged
by banks for any kind of transaction, whereas previously
it could only determine the maximum rates related to
loans and deposits.

The amendments also expand the definition of a “loan”.
In addition to financing provided by participation banks
through (i) the payment of all movable and immovable
property and service fees; (ii) profit and loss sharing
investments and the supply of immovables, equipment,
or commodities; and (iii) financial leasing, financing in
return for property or joint investments and financing
issued by development and investment banks provided
through the same means now qualify as loans.
Furthermore, the Banking Regulation and Supervision
Agency (“‘BRSA”) has the authority to include other
financing means within the definition of a “loan”.
Significant changes concerning development and
investment banks have also been made, and the BRSA
has been granted the authority to implement rules
specific to such banks. The BRSAs authority to
determine the rates and limits for development and
investment banks distinct from the standard rules
applicable to the banking system might be the most
critical amendment made to Article 77 of the Banking
Law.

With the additions made to Article 73 of the Banking
Law, information obtained from customers through
banking activities following the establishment of a
customer relationship are considered customer secrets
and cannot be shared with third parties save for certain
exceptions. If an exception applies, sharing must be
done in compliance with the principle of proportionality.
Significant increases have been made to the monetary
fines applicable to activities in violation of the law.

Amendments to Capital Markets Law No. 6362:

e Significant Transactions: The amendments made to

the Capital Markets Law no longer classify “transfers of
a significant portion or all assets,” “changes in the scope
of business,” and “delisting” as “material transactions.”
That said, the wording of the Article maintains the
Capital Markets Board (“CMB”)’s discretionary authority
to determine which transactions may be deemed
“material’”, meaning the transaction “may affect the
investment decisions of investors and impact the
fundamental structure of a company.”

Exit Right: Some of the most notable changes
concerning exit rights include adopting the “fair value”
principle instead of the existing “30-day weighted
average of stock price” practice and granting the CMB
the authority to: (i) regulate the pre-offering of “exit right”
shares to other investors and/or shareholders before
being purchased by the company, (ii) limit the use of exit
rights to shares that were held at the time the material
transaction subject to the exit right was disclosed to the
public, and (iii) provide exemptions to exit rights in the
presence of certain conditions in addition to specifying
the circumstances in which such exit rights are triggered
on a case-by-case basis within the scope of the
principles determined by the CMB.

Mandatory Tender Offer:The amendment regarding
mandatory  tender  offer  requirements  allows
shareholders to benefit from the tender offer only if they
already owned shares at the time the public disclosure
regarding the acquisiton of control was made.
Therefore, those who acquire shares after the public
disclosure has been made will not have the right to sell
their shares in the mandatory tender process.

Debt Instruments: Through another amendment, the
concept of a Debt Instrument Owners’ Board, which is
comprised of the holders of debt instruments, has been
introduced. With the said institution, the possibility of



tedbir kararinin  uygulanmasini  durdurulmasi  gibi
onlemler alinmasi mimkin hale gelmisgtir.

e Teminat Yoneticisi: Kiresel piyasalarda ¢ok sik
kullanilan bir ara¢ olan teminat yoneticiligi kavrami da
bu degisiklikle Tirk hukuk sisteminde resmen tanindi.
Getirilen degisiklikler ile tahvil sahiplerinin alacaklarini
daha hizli bir sekilde tahsilini muimkin kilacak
diizenlemelerin 6nu agiliyor. Bunun yani sira teminat
yoneticisine verilen yetkiler, teminat yonetim sézlesmesi
kurumu, teminata konu varliklarin kullanimina iligkin
kisitlamalar ve ilgili sicillerde teminat yoneticiligine 6zgi
islemlerin yapilabilmesi ile yatinmcilari daha etkin
koruyucu bir sistemin alt yapisi hazirlandi.

¢ Kitle Fonlamasi: Degisiklikler ile birlikte borg ve ortaklik
modeli kitle fonlamalarini dizenleme yetkisi SPK'ya
veriimis olup borglanmaya dayali kitle fonlamasi
faaliyetlerinin bankacilik mevzuatina tabi olmayacagdi
acikliga kavusturuldu.

e Proje Finansmani: Yeni degisiklik ile birlikte ytksek
hacimli yatirm gerektiren teknoloji, altyapi, enerji veya
endustriyel projeleri  proje  finansmani tahvilleri
araciliglyla fonlamak mimkin hale geliyor. ilgili
dizenlemeler arasinda, proje finansmani fonunun, tiizel
kisiligi haiz olmamasina ve inangh milkiyet esasina
gore yonetilmesine karsin, her turli sicil nezdinde tiizel
kisi olarak kabul edilmesi Turk hukuku agisindan genel
anlamda 6nemli bir diuzenleme olarak dikkat c¢ekiyor.
Proje finansman fonu duzenlemelerine paralel olarak,
yatirm kuruluglari ve portfdy yoénetim sirketlerinin
yapabilecekleri yan hizmetlere, proje finansmani dahil
olmak Uzere SPK tarafindan belirlenecek hizmet ve
faaliyetlerde, kambiyo dizenlemeleri sakli kalmak
kaydiyla, kredi ya da 6diing verilmesi ve déviz hizmetleri
sunma faaliyetleri dahil edilmistir.

e Cezai Hiikiimler ve izahnamede Yer Alan Bilgi ve
Aciklamalara  Aykinlik  Halinde  Uygulanacak
Tedbirler: Degisiklikler kapsaminda, piyasa
dolandiriciligi gibi suglarda ceza alt sinirinin iki yildan
u¢c yila cikariimasi gibi, genel anlamda Sermaye
Piyasasi Kanunu kapsamindaki idari yaptirim ve suglara
iliskin artiglar géze carpmaktadir. Bunun yani sira, ihrag
belgeleri kapsaminda yaniltict bilgi veren ve ilgili
aykirnliklari gidermekte basarisiz olan veya bu konuda
SPK'nin talebi Uzerine makul gerekge sunamayan
kurumlara karsi baslatabilecek hukuki islemlere iliskin
de detayl diizenlemeler getirilmistir.

Finansal piyasalara iligkin kanun degisikliklerinden &ne
¢ikanlar yukaridakiler olup, daha detayl bilgi icin Herglner
Bilgen Ozeke Avukatlik Ortakligr'yla iletisime gegebilirsiniz.

restructuring the terms and conditions of debt
instruments is now available. Furthermore, if an issuer
fails to meet its financial obligations, measures such as
freezing all of the execution proceedings, seizures, and
obtaining interim injunctions during the restructuring
process have become available in order to help facilitate
the restructuring.

e Security Agent: The concept of a “Security Agent”, a
widely used instrument in global markets, has been
adopted by the Turkish legal system together with the
related amendments. New regulations will be introduced
that allow investors to more swiftly collect their
receivables. Moreover, the powers granted to security
agents, the use of security management agreements,
limitations on the use of deposited assets subject to
security, and the ability to carry out procedures specific
to security agents in respective registries pave the way
for a potent collateral system.

e Crowdfunding: The CMB now has the authority to
regulate crowdfunding activities based on either the
borrowing or partnership models. It has been clearly
stated that debt-based crowdfunding is not subject to
the banking legislation.

e Project Finance: Through the new amendments, it is
now possible to fund technology, infrastructure, energy,
and industrial projects that require high-volume
investments through project finance bonds. It is
especially important in Turkish legal practice that project
finance funds be treated as legal entities before the
registries despite not having actual legal personality and
despite being managed on the basis of beneficial
ownership. In line with the project finance regulations,
without prejudice to the foreign exchange regulations,
investment institutions and portfolio management
companies are permitted to provide loans, credits, and
currency exchange services for activities determined by
the CMB including project financing.

e Penal Provisions and Applicable Measures In Case
Of a Breach Of Information and Explanations
Provided In Prospectus: An overall raise in the
penalties regarding wrongful actions under the Capital
Markets Law has been observed, e.g., the minimum
penalty for market manipulation has been increased
from two to three years. Additionally, detailed provisions
have been implemented regarding the legal actions to
be taken when entities provide misleading information
under the issuance documents and when such entities
fail to eliminate the relevant breaches or provide a
reasonable explanation upon the CMB’s request.

These are the most notable changes provided in the amending
legislation. For further details, please contact Hergliner Bilgen
Ozeke Attorney Partnership.
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