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Odeme Hizmetleri Mevzuatinda Agik Bankaciliga Yonelik
Degisiklikler Yapildi

Kritik bir hizmet ve bilgi toplumunun temel ihtiyaglarindan biri
olan 6deme hizmetleri, gegcmiste AB’de 2007/64/EC sayili AB
Direktifi (‘PSD”) tarafindan diizenlenmekteydi. Bilindigi tzere,
buna uygun olarak Tirkiye'de de 2013 yilinda 6deme
sistemleri ile ilgili mevzuat diizenlenerek Odeme ve Menkul
Kiymet Mutabakat Sistemleri, Odeme Hizmetleri ve Elektronik
Para Kuruluglar Hakkinda 6493 sayili Kanun (“Kanun”)
yurirlige girmisti.

Teknolojik gelismeler, elektronik ve mobil 6demelerin
sayisindaki hizli artis ve yeni 6deme sistemlerinin pazarda
yayginlasmasi PSD’nin uygulanmasinda birtakim zorluklari da
beraberinde getirmis ve tlketici beklentilerinin degismesi
neticesinde yeni is modelleri ortaya c¢ikmasinin ardindan,
gelisen piyasa ihtiyaglarinin karsilanabilmesi amaciyla AB'de
2015 yihinda 2015/2366/EU sayili Direktif (“PSD2”) kabul
edilmistir. PSD2'nin yurirlige girisini miteakip Turkiye’nin de
yeni yasama egilimine uyum saglamasi ve mevzuatini son
gelismelere uyarlamasi bir siredir beklenmekteydi. Ayrica,
aclk bankaciligin hukuki altyapisini guglendirmek amaciyla,
yerel mevzuatin PSD2 ile uyumlagtinimasi Turkiye'nin 2019-
2023 yillari  igin aciklanan 13. Kalkinma Plani'nin
maddelerinden birini olusturmaktaydi.

Kanun ve 5464 sayih Banka Kartlari ve Kredi Kartlari
Kanunu’nda (“Banka Kartlari Kanunu”) dizenlenen takas ve
mahsuplasma faaliyetlerine iliskin hikumlerin ve 5549 sayili
Sug Gelirlerinin Aklanmasinin Onlenmesi Hakkinda Kanun’un
(“5549 Sayii Kanun”) denetim elemanlarina iliskin
hikimlerinin tadilini de iceren, Odeme ve Menkul Kiymet
Mutabakat Sistemleri, Odeme Hizmetleri ve Elektronik Para
Kuruluslari Hakkinda Kanun ile Bazi Kanunlarda Degisiklik
Yapiimasina Dair Kanun Teklifi, (“Tadil Eden Kanun”) 22
Kasim 2019 tarihi ve 30956 sayili Resmi Gazete'de
yayimlanmistir.

Tadil Eden Kanun'un Tirkiye Odeme ve Elektronik Para
Kuruluglan  Birligi'nin - (“TODEB”) kurulusunu  diizenleyen
hikiumleri hari¢ diger tim maddeleri 1 Ocak 2020 itibari ile,
TODEB’e iliskin maddeler ise 22 Mayis 2020'de yiirirlige
girecektir.

Odeme ve E-para Hizmetleri Bakimindan Yetkiler Merkez
Bankasina Devredilecek

Tadil Eden Kanun'un getirdigi en onemli yeniliklerden bir
tanesi, Kanun’'un 0Odeme hizmetleri ve elektronik para
hizmetleri alaninda yetkili kildigi dizenleyici ve denetleyici
kurum Bankacillk Duzenleme ve Denetleme Kurumu’nun
(“BDDK”) yerini, Turkiye Cumhuriyeti Merkez Bankasi'na
(“TCMB”) birakmasi olmustur.

Turkey Passes Amendment on Payment Services
Legislation to Welcome Open Banking

Payment services, a crucial service and a direct necessity of
information society, was formerly regulated in the EU under
Directive 2007/64/EC (“PSD”). Turkey implemented its own
payment services legislation in 2013, namely “Law No. 6493
on Payment and Security Settlement Systems, Payment
Services, and Electronic Money Institutions” (“PSL”).

Technological innovation, rapid growth in the number of
electronic and mobile payments being made, and the
emergence of new types of payment services in the market
place challenged the framework of the PSD. Changes in
consumer expectations also sparked the development of new
business models with the goal of opening up the EU electronic
payments market to companies offering consumer or business
oriented payment services. In order to satisfy market need, the
EU adopted Directive 2015/2366/EU (‘PSD2”) in 2015. In
parallel with the enactment of the PSD2, Turkey has long been
expected to act in accordance with the new legislative trend
and adapt its legislation in line with the latest developments.
Aligning local legislation with the PSD2 to strengthen the legal
infrastructure of open banking was also an item on Turkey’s

13t Development Plan announced for the years 2019-2023.

The Legislative Proposal to Amend the Law on Payment and
Security Settlement Systems, Payment Services, and
Electronic Money Institutions and Other Laws (“Amendment”)
was published in the Official Gazette No. 30956 on 22
November 2019 and includes amendments to the PSL, to the
provisions concerning clearing and settlements regulated
under Law No. 5464 on Bank Cards and Credit Cards (“Bank
Cards Law”), as well as to the provisions regarding auditors
under Law No. 5549 on the Prevention of Laundering
Proceeds of Crime (“Law No. 5549”).

The Amendment will enter into force on 1 January 2020,
except for the provisions regarding the establishment of the
Turkish Payment and Electronic Money Institutions Association
(“TODEB”), which will enter into force on 22 May 2020.

Turkish Central Bank to Take Charge in Payment Services
and Electronic Money Services

One of the most significant developments introduced by the
Amendment is the Turkish Central Bank (“TCMB”) replacing
the Turkish Banking Regulation and Supervision Agency
(“BDDK”"), which the PSL had previously set as the regulatory
and supervisory institution in charge of payment and electronic
money services.

Pursuant to the PSL, the TCMB was only tasked with
authorizing and supervising payment and security settlement
system operators such as the TCMB itself, Istanbul Clearing,
Settlement and Custody Bank, Central Securities Depository of
Turkey, The Interbank Card Center, GOSAS, and Paycore.



Kanun uyarinca bugiine kadar TCMB sadece kendisi ve
Turkiye Takas ve Saklama Bankasi, Merkezi Kayit Kurulusu,
Bankalararasi Kart Merkezi, GOSAS ve Paycore, gibi 6deme
ve menkul kiymet mutabakat sistemi isleticilerinin
yetkilendirme ve gbzetiminden sorumlu kurumu olarak goérev
almaktaydi.

Tadil Eden Kanun ile birlikte, BDDK'nin 6deme ve elektronik
para hizmeti kuruluglarina faaliyet izni verme ve bu kurulusglar
denetleme gibi yetkileri TCMB’ye devredilmektedir. TCMB, bu
vesile ile o6deme hizmeti kuruluglarinin mdsterilerinden
alabilecekleri maksimum {icret veya komisyon oranlarini
belirleme yetkisini de haiz olacaktir.

Acik Bankaciligin ikinci Temeli

Acik bankacilik kavrami, ilk olarak BDDK’nin Aralik 2018'de
kamuoyu gorlsu igin yayinladigi Bankacilik Bilgi Sistemleri ve
Elektronik Bankacilk  Hizmetlerine lliskin  Ydnetmelik
taslaginda kullaniimistir.[1] Halen yirGrlige girmemis olan bu
yonetmeligin BDDK’nin bankacilik bilgi sistemleri konusundaki
onceki tebligini yuriurlikten kaldiriimasi 6ngérilmekte ve agik
bankacilik hizmetlerinde kimlik dogrulamayi kapsayacak
sekilde bankalar tarafindan alinacak bilgi glivenlidi dnlemleri,
siber risklerin yénetimi ve dijital kimlik dogrulama yéntemleri
dizenlenmektedir. 2020 yi  Cumhurbagkanlidi  Yillik
Programi'na gére bu yonetmeligin 2020 igerisinde yirirlige
konmasi beklenmektedir.

Tadil Eden Kanun ile, 6deme hizmeti olarak degerlendirilen
faaliyetlerin kapsami genisletilerek PSD2'de yer alan “6deme
emir basglatma” ve “hesap bilgileri saglama” hizmetleri de bu
kapsama alinmistir. Ne var ki, PSD2'de bankalara getirilen
yukimldUligin aksine, TCMB tarafindan veri paylasim
uygulamalari hakkinda ikincil mevzuat yayimlanana kadar,
bankalarin Gglincu taraf saglayicilara uygulama programlama
arayuzleri (APl'ler) yoluyla miusterilerinin hesaplarina erisim
saglama zorunluluklari bulunmamaktadir. Bununla birlikte, bazi
Turk bankalar halihazirda UGglunct taraf uygulamalarin
gelistiriimesini tesvik etmek i¢in API'lerini yayinlamaktadir.

Diger

Tadil Eden Kanun uyarinca, TCMB’ye, Kanun'da 6deme veya
e-para hizmeti olarak sayllmayan bazi faaliyetleri, belirli bir etki
alani veya islem hacmine ulagmalari halinde, 6deme veya e-
para hizmeti olarak degerlendirme yetkisi verilmektedir. Bu
yetki, “sinirli ag istisnas1” kapsami altinda yer alan, sadece
belirli bir Grin/hizmet aginda veya urin/hizmet cesidinde
kullanilabilen 6deme hizmetleri ve ©n o6demeli e-para
hizmetleri ile ‘ticari temsilci istisnasi’ kapsaminda yer alan,
ticari temsilcinin gonderen veya alici namina islem yaptigi
hizmetler bakimindan da gegerlidir. PSD2'nin de sinirh ag
istisnasinin kapsamini, belirli amagli 6deme aracinin, genel
amagli 6deme aracina donustigu haller bakimindan daralttigi
ve ayrica ticari temsilci istisnasinin kapsamini da daralttigi
gorilmektedir.

Tadil Eden Kanun, bir kamu kurumu niteliginde meslek
kurulusu olarak TODER'in kurulmasini ve 6deme hizmeti
saglayicilari ile e-para kuruluglarinin  TODEB’e, birligin
faaliyete baslamasini takiben veya yeni faaliyet izni alan
kuruluglarin ise, faaliyet iznini aldiklar tarihten itibaren bir ay
icerisinde (iye olmalarini zorunlu kilmaktadir. TODEB diger
reglle sektdrlerdeki meslek kuruluslari gibi meslek ilkelerini
belirleyecek ve mesleki rehberleri olusturup ilgili hizmetlerin
reklamlarina iliskin kural ve prensipleri Dbelirleyecektir.
TODEPR'in ayrica, haksiz rekabete kargi 6nleyici tedbirleri
almakla yukimli olmasi ve uyeleri ile onlarin bireysel
musterileri arasindaki anlagsmazliklari ¢dzmek Uzere bir hakem
heyeti olugturmasi dngérulmustur.

Banka Kartlari Kanunu kapsaminda BDDK iznine tabi olan ve
esasen bir 6deme hizmeti niteliginde addedilen takas ve
mahsuplasma faaliyetlerine iliskin hikimler de anilan kanun
kapsamindan c¢ikartiimistir. 5549 sayili Kanun'da yapilan
degisiklikle ise, TCMB uzmanlarinin “denetim elemans”
kapsamina girmeleri saglanmig, bdylelikle TCMB’ye 5549
sayili Kanun’a uyum konusunda Mali Suglari Arastirma Kurulu
(“MASAK”) koordinasyonu altinda goézetim ve denetime
yonelik hak ve gorevler verilmistir.

The Amendment transfers the BDDK’s powers to the TCMB,
which includes the authorization and supervision of payment
and electronic money services providers. Accordingly, the
TCMB will also be authorized to set the maximum amount of
fees or commission rates in which payment service institutions
may charge their customers.

Second Pillar of Open Banking

In Turkey, the concept of open banking first appeared in the
BDDK’s draft Regulation on Banking Information Systems and
Electronic Banking Services, which the BDDK released in
December 2018 for public opinion.[1] The regulation, which still
has not came into force, would repeal the BDDK’s former
communiqué on banking information systems, regulate
information security measures that must be taken by banks,
manage cyber risks, as well as manage digital customer
authentication methods, including authentication in open
banking services. The regulation is expected to be adopted
within the next year according to the Presidential Agenda set
for the year 2020.

The Amendment extends the list of payment services to
include “payment initiation services” and “account information
services,” which were introduced by the PSD2. However,
unlike the PSD2, banks would not be legally required to offer
third-party providers access to their customers’ accounts via
open application programming interfaces (APIs), at least until
the TCMB issues its secondary legislation on data sharing
practices, although a number of Turkish banks already publish
their APIs to promote third party developers.

Other Remarks

The TCMB is empowered to consider certain activities as
payment services or electronic money services at their
discretion should such activities reach a certain effect of field
or transactional volume, even if such activities are not listed in
the PSL per se. This authority also covers services falling
under the “limited network exemption,” namely payment
services and prepaid electronic money services used only in a
specific goods/services provider network or a specific category
of goods/services, as well as the “commercial agent
exemption,” which is applicable when a commercial agent acts
on behalf of a buyer or seller. In comparison, the PSD2 also
narrows the scope of its limited network exemption in terms of
specific-purpose instruments, which develop into general-
purpose instruments, and narrows the commercial agent
exemption.

The Amendment also establishes TODEB, a public
professional organization, in which all payment and electronic
money services providers are required to become a member
within one month following the date the TODEB commences
its activities or following their respective authorizations. Similar
to professional organizations in other regulated markets, tasks
of the TODEB include establishing codes of conduct and
professional guidelines, determining the rules concerning
advertisement of the relevant services, taking preventative
measure against unfair competition, and forming an arbitration
board to resolve disputes between its members and their
individual customers.

Clearing and settlement activities previously subject to
authorization from the BDDK under the Bank Cards Law are
now excluded from the scope of the aforementioned law, as
they are essentially payment services. Furthermore, Law No.
5549 has also been amended to include that TCMB auditors
are considered “auditors” within the scope of Law No. 5549,
granting the TCMB rights and responsibilities in terms of
monitoring and supervising compliance with Law No. 5549
under the oversight of the Financial Crimes Investigation
Board (“MASAK”").

Other amendments include elaborating on the payment system
for operators’ rights to collect and liquidate guarantees, in
response to the contemporary issues faced in the use of
guarantees in payment systems and an increase in
administrative sanctions up to TRY 900,000.

Turkey is among the leading countries in terms of consumer
oriented service models in banking and financial markets and
the Amendment would undoubtedly have a positive impact on



Tadil Eden Kanun’un getirdigi degisikliklerin arasinda, 6deme
sistemlerinde teminatlarin kullanimina iligkin giincel sorunlara
istinaden 6deme sistemi kuruluslarinin teminat toplama ve
nakde c¢evirme haklarinin detaylandirimasi ve idari
yaptinmlarin 900.000 TL'ye kadar arttirimasi bulunmaktadir.

Turkiye banka ve finans hizmetleri alaninda tiketici odakl
hizmet modelleri bakimindan 6nde gelen Ulkelerden biri olup
Tadil Eden Kanun ile getirilen duzenlemelerin de sliphesiz ki,
finansal hizmetler sektori Gzerinde olumlu etkileri olacaktir.
Son doénemde Turkiye’de Fintech sirketlerinin sayica ve
faaliyet olarak artis gOsterdigi de dikkate alindiginda,
diizenlemenin yasalasmasiyla birlikte, Fintech girisimlerinin
daha genis bir yelpaze altinda artis gdstermeleri, katma degerli
hizmet yelpazesinin genislemesi ve bankalarla Fintech
sirketleri arasindaki isbirliginin artmasi beklenmektedir.

[1] https://iwww.bddk.org.tr/Duyurular/Bankalarin-Bilgi-Sistemleri-ve-
Elektronik-Bankacilik-Hizmetleri-Hakkinda-Yonetmelik-Taslagi/672
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the Turkish financial services market. Taking into account the
rise of Fintech companies in Turkey in recent years, this
Amendment is expected to boost the number of Fintech
companies, open up a wide range of value added services,
and enhance cooperation between banks and Fintech
companies.

[1] https://www.bddk.org.tr/Duyurular/Bankalarin-Bilgi-Sistemleri-ve-
Elektronik-Bankacilik-Hizmetleri-Hakkinda-Yonetmelik-Taslagi/672 (only
in Turkish)
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