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7101 sayil icra ve iflas Kanunu ve Bazi Kanunlarda Degisiklik
Yapilmasi Hakkinda Kanun

Turkiye'de yatirnm ortaminin iyilestiriimesi amaciyla olusturulan ve
2001 yihndan bu yana faaliyet gdsteren Yatirnm Ortaminin
iyilestiriimesi Koordinasyon Kurulu ("YOIKK") tarafindan yiiritillen
calismalar kapsaminda reform niteliginde yenilikler getirdigi ifade
edilen "icra ve iflas Kanunu ve Bazi Kanunlarda Degisiklik
Yapilmasi Hakkinda Kanun" ("Kanun") 15 Mart 2018 tarihli ve
30361 sayili Resmi Gazete'de yayimlanmistir. Kanun'un birgok
hikmi yayimi tarihinde yararlige girmekle birlikte elektronik
tebligat zorunluluguna iliskin degisiklikler 1 Ocak 2019 tarihi itibari
ile yururlige girecektir.

Pek gok alanda yeni diizenlemeler getiren Kanun ile icra ve iflas
Kanunu ("liK") biinyesinde iflas erteleme kurulunun kaldiriimasi ve
icrada, Hukuk Muhakemeleri Kanunu ("HMK") ve Turk Ticaret
Kanunu ("TTK") basta olmak Uzere birgok kanun hikminde
degisiklikler yapiimaktadir.

Kanun ile gelen onemli degisikliklerin bir 0Ozetini asagida
bulabilirsiniz.

Iflas erteleme kalkti,_konkordato kurumunda yeni diizenlemeler
geldi

o liK'da yapilan en 6nemli degisiklik siiphesiz ki mevzuata
girmis oldugu 2003 yiindan bu yana beklenen faydanin
saglanamadigl iflas ertelemesi miessesinin tamamen
kaldiriimasi ve konkordato kurumuna iligkin diizenlemelerin
daha islevsel hale getirilmesi igin tadil edilmesi olmustur.

¢ Konkordato miessesinde vyapilan bir takim 6nemli
deglslkllklen asagidaki gibi 6zetleyebiliriz:

Konkordato talep edebilmek igin gerekli borca batik
olma sarti kaldiriimstir.

o Vadesinde borglarini 6deyemeyen veya 6deyememe
tehlikesi bulunan tacir olmayan kisiler hakkinda
konkordato talebinde bulunmak mumkin hale
getirilmistir. Ancak bu kimseler hakkinda konkordato
surecinin  basarisiz olmasi halinde iflas karar
verilemeyecektir.

o Konkordatoya iligkin is ve davalarda gérevli mahkeme
asliye ticaret mahkemesi olarak belirlenmigtir.

o Konkordato miihletinde gegici muhlet ve kesin muhlet
olarak ikili ayrima gidilmistir. Bu kapsamda borglunun
kanunda 6ngoérilen belge ve raporlar ile basvurusu
Uzerine oncelikli olarak mahkeme iki aylk uzatma
suresiyle birlikte bes ayi gegmeyecek sekilde
borgluya degisiklik &ncesi [IK'da yer almayan (g aylik
bir gegici konkordato muhleti verecektir.

o Kanun uyarinca konkordato ve iflas ertelemesine
iliskin bu yeni dizenlemeler Kanunun ydrirlige
girdigi tarinte devam eden talepler hakkinda
uygulanmayacak olup, halihazirda baglamis olan
hukuki suregler eski hukimlere tabi olarak
sonuglandirilacaktir.

Alacakli sira cetvelinde 6nemli dedisiklik

o iiK'da ve 6183 sayili Amme Alacaklarinin Tahsil Usulii
Hakkinda Kanun'da yapilan degisiklikler ile borglunun iflasi
halinde yapilacak sira cetvelinde degisiklik yapilarak, rehinli
alacaklilarin tazmin sirasinin glimrlk, bina ve arazi vergisi
gibi esya ve gayrimenkulin aynindan dogan amme
alacaklarindan 6nce tahsil etmeleri esasi benimsenmistir.

« lcra ve iflasta ticari ve ekonomik olarak bitiinlik arz eden
veya bir bitlin halinde satildiklar takdirde daha yiksek gelir
elde edecegi anlasilan mal ve haklarin alacaklilarin yararina
olacak sekilde bir bltiin olarak paraya gevrilmeleri ve iflasin
aciimasini  takiben iflas masasi icin faydal olacagi
diustnulen hallerde miflise ait magaza, esya deposu,
imalathane veya benzeri yerlerin ilk alacaklilar toplanmasina
kadar iflas dairesi tarafindan idare edilmesi esaslari kabul
edilmigtir.
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Turkey Amends Multiple Codes to Improve the Investment
Climate

The work of the Coordination Board for Improving the Investment
Climate ("CBIIC"), which has been active since 2001, has most
recently yielded the Code Amending the Enforcement and
Bankruptcy Code and Certain Other Codes No. 7101 (the
"Omnibus Bill"), which introduces revolutionary changes. The
Omnibus Bill was published in Official Gazette No. 30361 on March
15, 2018. While the majority of its provisions entered into force on
the day of publication, provisions addressing mandatory electronic
notification will enter into force on January 1, 2019.

The Omnibus Bill amends provisions of several codes in many
fields, including in particular the Enforcement and Bankruptcy Code
("Bankruptcy Code"), the Turkish Code of Civil Procedure ("Code
of Civil Procedure"), and the Turkish Commercial Code ("TCC").

The following is a summary of the notable amendments introduced
by the Omnibus Bill:

Revolutionary Amendments to the Bankruptcy Code

regarding_composition with creditors

e« Without a doubt, the most significant change to the
Bankruptcy Code is the abolition of deferral of bankruptcy,
which had not been providing the expected benefits since
the Bankruptcy Code was amended to include it in 2003. In
addition, amendments were made to the provisions on
composition with creditors to make this process more
functional.

¢ Major changes regarding the procedure for composition with
creditors are as follows:

o The condition requiring insolvency prior to requesting
composition with creditors has been revoked.

o Non-merchant persons who cannot pay their debts as
they fall due or who are at risk of not paying as debts
fall due may now request composition with creditors.
However, if the process of composition with creditors
fails, no bankruptcy decision will be ruled against
such persons.

o Commercial courts are now the competent courts for
actions and lawsuits regarding composition with
creditors.

o The term period for composition with creditors has
been divided into temporary terms and definite terms.
Upon the application of a debtor with the requisite
documents and reports, courts will give the debtor a
three-month temporary term and courts can provide
an extension of up to two months as long as it does
not exceed five months. The temporary term is a new
concept that was not stipulated prior to the
amendments.

o These amendments will not be applied to ongoing
deferral of bankruptcy proceedings or ongoing
requests for composition with creditors, as the
provisions in effect on the date of the request will
continue to apply.

Significant changes to the order table of creditors

* The amendments to the Bankruptcy Code and the Code on
the Procedure for the Collection of Public Receivables No.
6183 change the ranking of priority rights so that pledgee-
creditors will have priority in collections over public
receivables related to rights in rem, such as customs duties
and building and land taxes.

¢ Property rights and rights that can be classified commercially
and economically as a unit, or are understood to be capable
of generating higher revenue if sold as a whole, will now be
liquidated as a whole during execution and bankruptcy
proceedings in line with the interests of the creditors. Also,
subsequent to a bankruptcy decision, stores, warehouses,
workshops and similar holdings of the bankrupt entity will


http://www.herguner.av.tr/

e Yine uzun suren iflas tasfiyelerinin kisa slrede
sonuglandiriimasi ve alacaklilarin alacaklarina hizli  bir
sekilde kavusmalarinin temini amaciyla iflas kararinin
tebliginden itibaren tasfiye sekline karar verme siresi Ug¢
aydan iki aya, sira cetvelinin hazirlanmasi igin éngorilen (¢
aylik asil ve Ug aylik uzatma siresi ikiser aya indirilmistir.

« iflas idarelerine, iflas masasina kabul edilen alacaklilara,
talepleri halinde iflas tasfiyesinin seyri ile miteakip islemlerin
plani ve takvimi hakkinda bilgi vermek yUkumlalugu
getirilmigtir.

Yargilama Siireglerine iligkin Yenilikler

« HMK'da yapilan degisiklikler ile yargilamalarin makul stirede
tamamlanmasi amaciyla basit yargilama usuliinde
bilirkisilerin raporlarini teslim etmeleri i¢cin 6ngériimus U¢
aylik asil ve Ug aylik uzatma streleri ikiser aya indirilmistir.

e Tahkim yargillamasi sonunda verilen nihai karara karsi
acllacak iptal davalarinda gorevli mahkeme asliye hukuk
mahkemeleri iken HMK'da ve 4686 sayili Milletlerarasi
Tahkim Kanunu'nda ("MTK") yapilan degisiklikler ile artik
bolge adliye mahkemeleri olarak belirlenmistir. Yine
HMK'daki degisiklikler ile tahkim yargilamasi sirasinda nihai
karar verilinceye kadar mahkeme tarafindan yapilacagi
belirtlen islerde bélge adliye mahkemeleri yerine
uyusmazligin konusuna gore tahkim yeri asliye hukuk veya
asliye ticaret mahkemelerinin gorevli ve yetkili olacagi
dizenlemesi getirilmigtir.

¢ HMK kapsaminda tahkim suresine uyulmamasi sebebiyle
hakem kararinin iptaline karar verilmesi halinde taraflarca
aksi kararlastirilmamis ise hakemlerin ve tahkim siresinin
yeniden belirlenebilmesi imkani getirilmistir.

¢ TTK'da yapilan degisiklikler ile ticari davalarin mimkin
oldugunca hizli tamamlanmasi amaciyla miktar veya degeri
100.000 TL'nin altinda kalan davalarda basit yargilama
usuliiniin uygulanmasi esasi getirilmistir.

Elektronik Tebligat Zorunlulugu

e 7201 sayil Tebligat Kanunu'nda yapilan degisiklikler ile
gerekcede de belirtildigi sekilde halihazirda mevzuatta yer
alan fakat uygulamasi olmayan sermaye sirketleri
bakimindan elektronik tebligat zorunluluguna iligkin
hukimler uygulanir hale getiriimeye calisiimis ve elektronik
tebligat zorunlulugunun kapsami genisletilmistir. Buna goére
kamu kurumlari, 6zel hukuk tuzel kisileri, avukatlar ve
noterleri de icerecek sekilde birgok farkli kurum ve kisiye
yapilacak tebligatlarin elektronik yolla olmasi bir zorunluluk
olarak dizenlenmistir.

e Tebligat Kanunu'nda yapilan degisiklikler 01 Ocak 2019
tarihi itibari ile ylrarlige girecektir.
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now be managed by a bankruptcy trustee until the first
meeting of the creditors when this would be beneficial for the
bankruptcy estate.

¢ In order to conclude long bankruptcy liquidation proceedings
in a short period of time, and to ensure that creditors obtain
their receivables swiftly, the time limit for decisions on
liquidation procedures has been shortened from three
months to two months. Additionally, both the main time
period and extension period stipulated for preparing order
tables of creditors has been shortened from three months to
two months each.

« Upon requests by creditors, bankruptcy administrations are
obliged to provide information regarding the course of the
liquidation of assets and a plan and a timeline for planned
subsequent actions.

Reforms Regarding Litigation Processes

* In cases where simple trial procedures apply, the Code of
Civil Procedure has been amended to require expert witness
opinions be submitted to courts within a two-month time
period, which courts may extend by two months, for a total
that must not exceed four months. The shortening of the
total period from six months to four months was made in an
effort to ensure legal proceedings are completed within a
reasonable time.

¢ By way of an amendment to the Code of International
Arbitration No. 4686, the Regional Courts of Justice will now
be the competent courts for cancellation lawsuits against
final judgments of arbitration, rather than the courts of first
instance. Further, depending on the subject of a dispute, the
civil courts or commercial courts of first instance in the place
of the arbitration will be the competent courts to undertake
any actions to be taken by courts during the course of
arbitration until the final judgment of arbitration, rather than
Regional Courts of Justice, which previously held this
jurisdiction.

¢ Where cancellation of arbitration decisions are handed down
for failure to abide by mandatory arbitration periods, the
amendments to the Code of Civil Procedure enable the re-
determination of arbitrators and arbitration periods, unless
the parties have agreed otherwise.

e The scope of simple trial procedures has been extended. In
order to complete commercial lawsuits as quickly as
possible, the TCC has been amended to subject commercial
lawsuits with values of less than 100,000 TL to simple trial
procedures.

Requirement of Electronic Notification

¢ By way of an amendment to the Code of Notifications No.
7201, official notifications are now required to be made
electronically to various entities including public institutions
and organizations, private legal persons, public notaries, and
attorneys registered with the bar. As stated in the reasoning
of the Omnibus Bill, previously there were existing provisions
regarding the requirement of electronic notification for
companies, but they were not being applied. Expanding the
scope of the electronic notification requirement is an attempt
to expand the scope and applicability of this requirement.

¢ The amendments to the Code of Notifications will enter into
force on January 1, 2019.

For further information please contact:
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