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Hukuki El Atma Hallerinde Tam Yargi Davasi Yolu Yeniden
Acildi

Bilindigi Uzere, uygulamada ilgili idareler (genellikle belediyeler)
kamulastirma iglemlerini tamamlamadan imar planlar ile
tasinmazlari kamusal bir amaca tahsis etmektedir. Uzun yillar
boyunca kamulastirma islemi de yapilmadigi i¢in hak sahipleri
zararlarinin tahsiline yoénelik kamulastirmasiz el atma davalari
acagelmistir.

Temel olarak kamulastirmasiz el atma davalan fiili ve hukuki el
atma olarak kategorize edilebilir. Hukuki el atmada sadece
tasinmazin imar durumu park, yol gibi yapilasmaya uygun olmayan
bir amaca tahsis edilmekte ancak ilgili idare tarafindan tasinmaza
filen midahale edilmemektedir. Fiili el atmada ise tasinmaz tahsis
edildigi kamusal amaca uygun olarak idare tarafindan dogrudan
kullaniimaktadir. Tasinmaz malikleri tarafindan ilgili idareler
aleyhine agilan tazminat davalari mahkemeleri mesgul etmektedir.

2942 sayili Kamulastirma Kanunu'nda 2016 yilinda yapilan bir
degisiklik ile imar plani ile yapilasma hakki kisitlanan taginmazlarin
uygulama imar planinin yurirlige girmesinden itibaren 5 yillik stire
icinde idarelere dava acilamayacagi hukmu getirilmistir. Bu kanun
degisikligi ile imar plani ile yapilasma hakki kisitlanan taginmazlar
icin Agustos 2021'e kadar ilgili idareye dava agilmasi engellenmis
bulunmaktaydi.

Dava agma hakkini kisitlayan bu dizenlemeler bircok idare
mahkemesi tarafindan Anayasa Mahkemesi'ne tasinmis idi.
Anayasa Mahkemesi'nin 28 Mart 2018 tarih 2016/196 Esas ve
2018/34 Karar sayili kararinda, ilgili diizenlemeler malike asiri bir
kilfet yukledigi, kamu yarar ile malikin mulkiyet hakki arasinda
gbzetiimesi gereken dengenin malik aleyhine bozdugu gerekgesiyle
iptal edilmistir. Anayasa Mahkemesi, iptal kararinin uygulamasini
da ertelemediginden, kararin yayin tarihi olan 25 Mayis 2018
itibariyle ilgili davalarin agilmasi mimkun hale gelmistir. Bu olumiu
gelisme, Anayasal haklarin "hukukun Ustinligi" prensibiyle
korunuyor oldugunun ve "hukuk devleti"nin bir géstergesidir.
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Damages Actions Can Be Filed Once Again For Takings
Through Zoning Without Compensation

Public bodies (mostly municipal authorities) have been known in
practice to divert privately-owned real property to public use in
zoning plans without going through the expropriation process.
Given that the expropriations process is generally not initiated for
years, in order to recover their losses property owners have been
filing actions for damages on theories of takings without
expropriation.

Takings without expropriation can be divided into de facto and de
Jure takings. In de jure takings, the property in question is zoned
into a non-housing purpose, such as a park or a road, but there is
no actual use of the land by the governmental authority. In de facto
takings, the property is actually used by the administration for the
public purpose to which it has been allocated. Actions for damages
by property owners against administrative bodies have been known
to notably increase the caseloads of courts.

An amendment that was made to the Expropriation Code No. 2942
in 2016 set forth that no actions could be filed against the
government for the 5 years following the coming into force of the
zoning plans restricting the rights of the property owners. This
amendment prevented all such actions from being filed against the
government until August 2021.

These provisions restricting the right to file suit had been brought
before the Constitutional Court by many administrative courts. The
Constitutional Court, in its decision dated 28 March 2018,
numbered 2016/196 E. and 2018/34 K., annulled these provisions
on the grounds that they put an excessive burden on property
owners, and that they upset the balance between the rights of the
owner and the public good to the detriment of the owner. Since the
Constitutional Court did not postpone the enforcement of the
decision, it has become possible to file such actions as of date of
the publication of the decision, which was 25 May 2018. This
positive development demonstrates that constitutional rights are
under protection by the "rule of law" and is also proof that Turkey is
a "state of laws".
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