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Tiirkiye Kamu ihale Rejimini Degistiriyor

18 Ocak 2019 tarih ve 30659 sayili Resmi Gazete'de yayimlanan
7161 sayili Vergi Kanunlari ile Bazi Kanun ve Kanun Hukminde
Kararnamelerde Degisiklik Yapiimasina Dair Kanun ("Torba
Kanun") ile 4734 sayili Kamu Ihale Kanunu'nda ("KiK") ve 4735
saylll Kamu lhale Sézlesmeleri Kanunu'nda ("KISK") &nemli
degisiklikler yapilimistir.

Maliyetlerde beklenmedik artista fesih veya devir imkani

Torba Kanun ile yapilan degisikliklerden en énemlisi KISK'e eklenen
Gegici Madde 4'tir ("Gegici Madde"). Gegici Madde ile
yuklenicilere imalat maliyetlerinin beklenmedik sekilde artmasi
nedeniyle kamu ihale sdzlesmelerini sona erdirme veya devretme
imkani  taninmisti. Bu kapsamda, imalat maliyetlerinde
beklenmedik artiglara bagh olarak kamu ihale sézlesmesini sona
erdirmek veya devretmek isteyen yuklenicilerin Gegici Madde'nin
yUrirlik tarihi olan 18 Ocak 2019 tarihinden sonraki 60 gln iginde
ilgili idareye yazili olarak bagvurmasi gerekmektedir. ilgili idare
basvurulari degerlendirecek ve Hazine ve Maliye Bakanligi'nin
g6rlisunu alarak bagvurulara hakkinda karar verecektir.

Gegici Madde, 3 Agustos 2018 tarihinden 6nce KiK'e gore
akdedilmis ve 18 Ocak 2019 tarihi itibari ile halen yirurlikte olan
sozlesmeler icin uygulama alani bulabilecektir.

Ayrica, Gegici Madde kapsaminda akdedilecek fesih ve devir
sozlesmeleri damga vergisinden muaf tutulacaktir.

KIK'in uygulama alani daraldi

Bir diger 6nemli degisiklik ise KiK'in uygulama alanina iligkindir. Bu
kapsamda, (i) KIK kapsamindaki kuruluslar tarafindan cay ve cay
Urinleri icin Cay Isletmeleri Genel Mudirligi'nden yapilacak
alimlar ve (ii) faaliyet alanindaki mal ve hizmetler igin Uluslararasi
Saglik Hizmetleri Anonim Sirketi'nden yapilacak alimlar ve (iij)
Turkiye Cumbhuriyeti tarafindan dizenlenen bazi uluslararasi
organizasyonlar ve toplantilar icin bu organizasyonlarin ve
toplantilarin ylrGtilmesine yonelik olarak sorumlu idare tarafindan
yapilacak mal ve hizmet alimlan icin KIK kapsaminda
degerlendiriimeyecektir.

Yeterlilik belgelerinde degisiklik

Son degisiklikler ile birlikte 17 Mayis 2019 tarihi itibari ile ihalelere
katilan isteklilerin ekonomik, mali ve mesleki yeterliliklerinin
degerlendirilmesi igin artik taahhutleri altindaki ve tamamladiklar
isin miktarini gdsteren belgeleri ibraz etmeleri gerekmeyecektir.
Ancak bunun vyerine ihale islemleriyle ilgili cirolarini gosteren
belgeleri ibraz etmeleri talep edilebilecektir.

17 Mart 2020 tarihi itibar ile KIK kapsamindaki idareler tarafindan
gerceklestirilen isler igin dizenlenen belgeler hari¢ yurt disinda
gerceklestirilen igler icin dizenlenen belgelerden sadece is bitirme
belgeleri, belge sahipleri tarafindan ve bunlarin blnyesinde
bulunduklari girketler toplulugu veya benzeri ortaklik iliskisi
igerisinde kullanilabilecektir.

Ayrica ortak girisim olarak teklif verilmesi durumunda, yurtdisinda
tamamlanan islerden alinan is bitirme belgelerini kullanan belge
sahiplerinin, ortak girisimdeki paylari oraninda gegici ve kesin
teminat vermeleri 17 Mart 2020 tarihi itibari ile zorunlu hale
gelecektir.

Kamu Ihale Kurumu'na ek yetkiler

Son olarak, Kamu Ihale Kurumu, 17 Mart 2020 tarihinden itibaren
gegcerli olmak Uizere asagidaki islemler igin yetkilendirilmistir:

e Sozlesme kapsaminda gerceklestirilen is dolayisiyla
dizenlenecek is deneyim belgelerinin toplam tutarina ve
belge verilecek kisilere yonelik sinirlamalar getirme;

« Is bitirme belgelerinin sirketler toplulugu veya benzeri
ortaklik iligkileri igerisinde kullaniimasina iliskin usul ve
esaslari belirleme.

Attorney Partnership

Turkey Amends Public Procurement Regime

Significant amendments were introduced to the Public Procurement
Code No. 4734 ("PPC") and Public Procurement Contracts Code
No. 4735 ("PPCC") in the Omnibus Bill No. 7161, published in the
Official Gazette dated 18 January 2019 and numbered 30659
("Omnibus Bill").

Option to transfer or terminate agreements in case of
unexpected cost increases

The most significant amendment introduced by the Omnibus Bill is
the appendage of a Provisional Article 4 to the PPCC ("Provisional
Article"). The Provisional Article allows contractors to terminate or
assign public procurement contracts by reason of unexpected
increases in manufacturing costs. In order to terminate or assign
public contracts, public procurement contractors must apply to the
relevant administration in writing within 60 days of 18 January
2019, when the Provisional Article took effect. The relevant
administrations will assess the applications they receive and decide
whether to approve them after consulting with the Ministry of
Treasury and Finance.

The Provisional Article applies to contracts that were executed
before 3 August 2018 under the terms of the PPC, and which were
still in force as of 18 January 2019.

Termination and assignment agreements to be executed as per the
Provisional Article will be exempted from the stamp tax.

Narrowed scope of application scope for the PPC

Another important amendment concerns the scope of application of
the PPC. The following purchases will now be exempt from the
scope of the PPC: (i) purchases by institutions subject to the PPC
of tea and tea products from the General Directorate of Tea
Enterprises; (i) purchases by institutions subject to the PPC of
goods and services from Uluslararasi Saglik Hizmetleri Anonim
Sirketi (the International Health Services Corporation) that fall
within its scope of activity; and (iiij) purchases by responsible
administrations of goods and services for the benefit of certain
international organizations and meetings organized by the Republic
of Turkey.

Changes in the qualification documents

With the recent amendments, as from 17 May 2019, bidders
participating in procurement proceedings will no longer be required
to submit documentation indicating the volume of work that they
have undertaken or completed for the assessment of their
economic, financial and professional qualifications. Instead, they
may be required to submit documents indicating their turnover
relating to the subject matter of the procurement proceedings.

As from 17 March 2020, among documentation drawn up for works
completed overseas, certificate holders and corporate groups or
similar partnerships in which they are involved will only be
permitted to use certificates of completion, except for documents
issued for works carried out by administrations subject to the PPC.

Again as from 17 March 2020, where the bidder is a consortium,
certificate holders who use certificates of completion obtained for
works completed overseas will be required to post bonds to secure
the execution of the contract and the performance of the works in
proportion to their shares in the consortium.

Additional discretion granted to the Public Procurement
Authority

Lastly, the Public Procurement Authority has been authorized to
take the following actions, effective as from 17 Mart 2020:

« To impose restrictions on the total amount of business
experience certificates to be issued and the persons to
whom the certificate will be issued in connection with the
work performed under the contract;
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* To determine the procedures and principles for the use of
certificates of completion in group companies or similar
partnerships.
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